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A. ASSIGNMENTS OF ERROR 

1. The trial court erred in refusing to excuse a 

prospective juror via a valid, non-racially motivated peremptory 

challenge by the defense. 

2a. Repeated prosecutorial misconduct in closing and 

rebuttal arguments deprived appellant Brett Hale of his due 

process right to a fair trial. 

2b. Prosecutorial misconduct in rebuttal argument, 

suggesting Mr. Hale tailored his testimony, violated article I, 

section 22 of the Washington Constitution.   

2c. Defense counsel was constitutionally ineffective for 

failing to make a timely objection to prosecutorial misconduct in 

closing and rebuttal arguments. 

3. The trial court exceeded its statutory authority by 

imposing nine months of community custody for Mr. Hale’s 

felony harassment conviction. 



 -2-  

4. The trial court erroneously ordered Mr. Hale to pay 

discretionary supervision fees as a condition of community 

custody. 

 Issues Pertaining to Assignments of Error 

1a. Citing GR 37, the trial court prohibited defense 

counsel from exercising a peremptory challenge against a 

prospective juror.  Where defense counsel offered a valid race-

neutral reason for the challenge and, objectively viewed, race 

cannot be considered a factor in exercise of the challenge, did the 

court err in refusing to excuse the juror? 

1b. Consistent with the inviolate jury trial right 

guaranteed by article I, section 21 of the Washington 

Constitution, is the court’s error in denying the defense’s 

attempted use of a peremptory challenge a constitutional one, 

necessitating application of the constitutional harmless error 

standard and, thereby, reversal of Mr. Hale’s convictions? 

2a. Must Mr. Hale’s convictions be reversed, where 

the prosecutor repeatedly referred to facts not in evidence in 
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closing and rebuttal arguments, undermining Mr. Hale’s 

credibility and significantly prejudicing his defense? 

2b. Must Mr. Hale’s convictions likewise be reversed, 

where the prosecutor insinuated Mr. Hale tailored his testimony 

based on nothing more than his presence at trial, violating 

article I, section 22 of the Washington Constitution? 

2c. Alternatively, must Mr. Hale’s convictions be 

reversed, where his attorney was constitutionally ineffective for 

failing to make timely objections to the repeated prosecutorial 

misconduct in closing and rebuttal arguments? 

3. Where community custody is not statutorily 

authorized for the crime of felony harassment, is remand 

necessary for the trial court to strike Mr. Hale’s nine-month 

community custody term imposed for that conviction? 

4. Is remand likewise necessary for the trial court to 

strike discretionary supervision fees from Mr. Hale’s judgment 

and sentence? 
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B. STATEMENT OF THE CASE 

1. Substantive Evidence  

Brett Hale and Rebecca Rickett went to junior high 

together and reconnected as adults.  RP 278-79.  They dated for 

two to three years and, by September of 2021, had lived 

together for several months in Lacey, Washington.  RP 278-79.  

Mr. Hale worked as a supervisor for a distribution company, 

routing trucks and goods, but was laid off six months prior 

because of the pandemic.  RP 421-22.  When Mr. Hale lost his 

job, he started using methamphetamine, but hid it from Ms. 

Rickett.  RP 344-45, 421, 453.   

Mr. Hale’s dealer or “plug” was William Ufford, who 

Mr. Hale knew only by his street name, “Bam-Bam.”  RP 420, 

424.  On September 14, 2021, Mr. Hale got a call from Bam-

Bam, who was distraught after having a fight with his girlfriend 

and needed a ride from Mr. Hale.  RP 422-23.  Mr. Hale agreed 

to help out Bam-Bam, explaining the relationship between 

dealer and buyer: “any opportunity you have to help out your 
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plug or your big homey, you take advantage of it, you know,” 

because “it just limits the price of the narcotics that you’re 

buying.”  RP 424-25.   

Mr. Hale took Ms. Rickett’s second vehicle, a Jeep 

Grand Cherokee, which he had permission to use because his 

own vehicle had low tire pressure.  RP 283, 422-23.  Mr. Hale 

brought Bam-Bam back to the house, where they consumed 

methamphetamine together.  RP 422, 425.  Mr. Hale used at 

least twice his normal amount that day, “trying to act cool” in 

front of Bam-Bam.  RP 426. 

Bam-Bam asked for Mr. Hale’s help moving his 

belongings into a storage unit because his girlfriend was going 

to kick him out and throw away his stuff.  RP 424.  Mr. Hale 

lent Bam-Bam the Jeep in exchange for the methamphetamine 

Bam-Bam supplied him that day.  RP 424.  Bam-Bam also 

asked to borrow a safe Mr. Hale kept in the garage.  RP 430, 

433.  Mr. Hale emptied the safe of the important documents he 

kept inside and loaned it to Bam-Bam.  RP 430-31.     
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Bam-Bam used the Jeep for about an hour and a half, 

loading it up with items like his skateboard and duffle bag full 

of clothes, before returning to Mr. Hale’s and Ms. Rickett’s 

home.  RP 427.  Mr. Hale and Bam-Bam hung out for another 

several hours, listening to music and doing more 

methamphetamine.  RP 434.   

Ms. Rickett came home around 8:00 p.m. after having 

several drinks at a friend’s house.  RP 330-31, 434, 437.  Ms. 

Rickett had never met Bam-Bam before and thought he looked 

“sketchy,” making her uncomfortable.  RP 282, 322.  Mr. Hale 

also seemed unusually “[h]yper, sweaty,” and “[a] little amped 

up.”  RP 286.  Ms. Rickett admitted she was “pissed” about the 

situation and “wanted them out.”  RP 325. 

Mr. Hale wanted to leave to avoid confrontation but had 

lost track of his wallet and the Jeep keys.  RP 457-58.  In his 

altered state, he blamed Ms. Rickett and started questioning her 

repeatedly about them.  RP 437.  Things quickly escalated, with 

both Ms. Rickett and Mr. Hale becoming angry.  RP 286-87, 
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437.  Ms. Rickett eventually threatened to call the police if Mr. 

Hale and Bam-Bam did not leave.  RP 287. 

Feeling “at the end of [her] rope,” Ms. Rickett called 911.  

RP 324.  Sometime before or during the 911 call, Mr. Hale 

“kept repeating things like, ‘Do you know what I’m capable of? 

I’m crazy.’”  RP 288, 476.  Later that night, Ms. Rickett told 

police that Mr. Hale also said, “‘Do you want to die,’ and then a 

swear word.”  RP 290.  Ms. Rickett can be heard on the 911 call 

repeating, “he’s trying to kill me.”  Ex. 1 (11:55).  However, 

Ms. Rickett explained later, “[m]aybe it wasn’t the best words 

to say” and “was blown out of context.”  RP 333-34.  She 

testified Mr. Hale never clearly threatened her that night and 

she was never in fear for her life.  RP 334, 336. 

Police responded and approached the house on foot.  RP 

186.  They saw two men walking back and forth to a Jeep in the 

driveway.  RP 187.  Mr. Hale heard Bam-Bam say, “Run,” and 

saw two men dressed in black, looking “highly suspicious.”  RP 

435-36.  In his paranoid state, Mr. Hale did not recognize the 
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men to be police officers.  RP 435-36.  Mr. Hale and Bam-Bam 

ran inside the garage and closed the garage door.  RP 189, 435. 

Ms. Rickett exited the house via the back porch, still on 

the phone with 911.  RP 190-91.  Mr. Hale and Bam-Bam, 

however, did not come outside.  RP 192.  Police eventually got 

authorization to enter the house using an “explosive breach.”  

RP 386.  Police then took Mr. Hale and Bam-Bam, who had an 

outstanding warrant, into custody without further incident.  RP 

247-49.  Mr. Hale explained he had taken a shot of vodka and 

passed out, sick with a sinus infection, finally waking up when 

he heard the loud boom.  RP 440, 484.   

Police searched the house and the Jeep.  RP 193, 214.  

Inside the house, police found the door jamb for Ms. Rickett’s 

bedroom broken from Mr. Hale forcing open the door.  RP 201, 

448.  Downstairs in a spare room was a bolt-action rifle.  RP 

196, 280.  Mr. Hale had never seen the rifle before, though he 

knew Bam-Bam was “well protected.”  RP 451-52.  The door 

from the garage into the house was cut in half and off its 
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hinges.  RP 202.  In the garage, police found 9mm bullets, a 

pistol magazine, methamphetamine paraphernalia, and a scale 

with residue on it.  RP 202-11.  Mr. Hale admitted the scale was 

his, which he used to make sure he was not getting ripped off 

when buying drugs.  RP 454. 

Inside the Jeep on the dashboard, police found two boxes 

of 20-guage shotgun shells.  RP 215.  Also on the dash was a 

black zippered pouch with methamphetamine and heroin inside.  

RP 215, 375.  Mr. Hale believed the pouch to be Bam-Bam’s 

carrying case for his personal-use narcotics.  RP 452.  Inside the 

center console, police found Mr. Hale’s wallet, along with the 

keys to the safe and the Jeep, underneath a pistol magazine and 

a scale with possible heroin residue.  RP 216, 220, 570. 

On the back seat, police found the safe, with just over a 

pound of methamphetamine, baggies, $3,960 in cash, several 

pistol magazines, and a stolen .45 caliber pistol inside.  RP 215-

16, 221-22, 231, 271-73.  Though the safe belonged to Mr. 

Hale, the contents were not his.  RP 439.  In the trunk of the 
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Jeep was a 20-gauge shotgun, along with Bam-Bam’s clothes 

and skateboard.  RP 216, 428, 450.  Mr. Hale had never seen 

the shotgun before.  RP 450.   

2. Charges, Trial, and Sentencing 

The prosecution charged Mr. Hale by amended 

information with felony harassment – domestic violence (Count 

1), third degree malicious mischief (Count 2), unlawful 

possession of methamphetamine with intent to deliver while 

armed with a firearm (Count 3), three counts of second degree 

unlawful possession of a firearm (Counts 4, 5, and 7), and 

possession of a stolen firearm (Count 6).  CP 21-22.   

Mr. Hale proceeded to a jury trial.  RP 40.  The parties 

stipulated Mr. Hale was previously convicted of a felony 

offense and was therefore prohibited from possessing a firearm.  

CP 83; RP 233.  Mr. Hale’s defense was the guns and narcotics 

belonged to Bam-Bam, and that he never threatened to kill Ms. 

Rickett, nor did Ms. Rickett ever fear he might kill her.  RP 

446-53, 593-94, 603.   
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During jury selection, defense counsel attempted to 

exercise a peremptory challenge against Prospective Juror 1.  

RP 136.  The prosecution objected under GR 37 because Juror 

1 appeared to be a person of color.  RP 136.   

Defense counsel responded “[t]he problem with juror 

number one, as he stated, is that he is going to be impacted by 

his work, working for the government in CPS, DSHS, that sort 

of thing, and our concern is precisely what he said which is that 

he’s not going to be able to leave behind his -- his history, his 

work history in dealing with the issues in this case.”  RP 136.  

Counsel noted he was also using a peremptory strike against 

Juror 9, who had similar work experience “in social work 

dealing with people and their problems and their drug issues, 

their domestic violence issues[.]”  RP 139.   

The trial court found Juror 1 “appears to be nonwhite,” 

perhaps Latino or of Hispanic origin.  RP 138-39, 146.  The 

parties identified three other jurors who also appeared to be 

persons of color—Jurors 11, 12, and 21—all of whom defense 
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counsel was not seeking to strike from the panel.  RP 141.  The 

court found, in its 20 years of working with defense counsel, he 

had no history of using peremptories “disproportionally against 

a given race or ethnicity.”  RP 144.  The court further 

acknowledged counsel “has an articulable reason to exercise a 

peremptory challenge on behalf of his client.”  RP 147-48.   

The court nevertheless denied the peremptory challenge, 

concluding, “from an objective perspective an objective 

observer could view race or ethnicity as a factor in the use of 

the peremptory challenge.”  RP 147.  The court did not address 

any of the considerations specified in GR 37(g) and did not 

compare Juror 1’s answers to any other jurors, including Juror 

9.  See RP 147-48.  When defense counsel reiterated his 

objection, the court noted its interpretation of GR 37 “is that the 

court is not required to do a balancing of all of the factors 

contained within the rule.”  RP 154. 

Juror 1 sat on Mr. Hale’s jury, along with Jurors 11, 12, 

and 21 (who became Jurors 1, 4, 5, and 7, respectively).  CP 
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165-66; RP 150, 586.  The jury acquitted Mr. Hale of 

possession of a stolen firearm (Count 6), but convicted Mr. 

Hale as charged on all other counts.  CP 100-12.   

At sentencing, Mr. Hale explained everything fell apart 

when he lost his job and his methamphetamine addiction 

consumed him.  RP 642.  He admitted his “absurd behavior was 

extremely dangerous and totally out of [his] character.”  RP 

642.  He apologized to Ms. Rickett, as well as his attorney, the 

prosecutor, and the trial judge.  RP 642-43.   

The trial court took Mr. Hale’s apology to be sincere and 

“heartfelt.”  RP 643.  However, the court had little discretion to 

impose anything but the statutory maximum of 120 months on 

the drug conviction, due to Mr. Hale’s offender score of 9+ and 

the mandatory 36-month firearm enhancement.  RP 645; CP 

125-27.  Mr. Hale timely appealed.  CP 113. 
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C. ARGUMENT  

1. The trial court erroneously prohibited the 

defense from using a peremptory challenge to 

excuse Juror 1, necessitating reversal of Mr. 

Hale’s convictions. 

 

The trial court erred in refusing to permit Mr. Hale to 

excuse Juror 1 via peremptory challenge.  An objective observer 

would not consider race a factor in the exercise of the 

peremptory.  The trial court failed to recognize it was Juror 1’s 

relevant work experience with CPS and domestic violence that 

distinguished him from other jurors, not his apparent race or 

ethnicity.  Where the error was prejudicial under both the 

constitutional and nonconstitutional harmless error standards, 

reversal is required. 

 a. The trial court misapplied GR 37 in 

prohibiting Mr. Hale from exercising a 

peremptory strike against Juror 1. 

 

A trial court’s decision on a GR 37 objection is reviewed 

de novo where there is no issue of credibility.  State v. 

Tesfasilasye, 200 Wn.2d 345, 355-56, 518 P.3d 193 (2022).  
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There are several steps to evaluating a GR 37 objection.  First, the 

party making the objection must establish a prima facie case that 

the challenged juror is a “member of a ‘cognizable racial group.’”  

State v. Booth, 22 Wn. App. 2d 565, 572, 510 P.3d 1025 (2022) 

(quoting City of Seattle v. Erickson, 188 Wn.2d 721, 732, 398 

P.3d 1124 (2017)).  Courts presume a “discriminatory purpose 

when the sole member of a racially cognizable group has been 

struck from the jury.”  Erickson, 188 Wn.2d at 734.   

Second, the burden shifts to the party exercising the 

peremptory challenge to provide a race-neutral justification.  

GR 37(d); Booth, 22 Wn. App. 2d at 572.   

And, third, the reviewing court applies the standard from 

GR 37(e) to determine whether “an objective observer could 

view race or ethnicity as a factor in the use of the peremptory 

challenge.”  Booth, 22 Wn. App. 2d at 572.  An “objective 

observer” is one who is “aware that implicit, institutional, and 

unconscious biases, in addition to purposeful discrimination, have 
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resulted in the unfair exclusion of potential jurors in Washington 

State.”  GR 37(f). 

Under the “objective observer” standard, reviewing courts 

rationally “evaluate the reasons given to justify the peremptory 

challenge in light of the totality of circumstances.”  GR 37(e); 

Booth, 22 Wn. App. 2d at 572.  Courts must pay “particular 

attention” to the circumstances identified in GR 37(g): 

(i) the number and types of questions posed 

to the prospective juror, which may include 

consideration of whether the party exercising the 

peremptory challenge failed to question the 

prospective juror about the alleged concern or the 

types of questions asked about it;  

 

(ii) whether the party exercising the 

peremptory challenge asked significantly more 

questions or different questions of the potential juror 

against whom the peremptory challenge was used in 

contrast to other jurors;  

 

(iii) whether other prospective jurors 

provided similar answers but were not the subject of 

a peremptory challenge by that party;  

 

(iv) whether a reason might be 

disproportionately associated with a race or 

ethnicity; and  
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(v) whether the party has used peremptory 

challenges disproportionately against a given race or 

ethnicity, in the present case or in past cases. 

 

Booth, 22 Wn. App. 2d at 573.  If, after considering the total 

circumstances objectively, “race ‘could’ have been ‘a factor,’ 

then the strike must be denied.”  Id. (quoting State v. Jefferson, 

192 Wn.2d 225, 230, 429 P.3d 467 (2018); GR 37(e)).  

Although GR 37 is relatively new, case law provides some 

useful contrasts.  In State v. Omar, 12 Wn. App. 2d 747, 754-55, 

460 P.3d 225 (2020), for instance, the trial court properly denied 

a defense peremptory strike of Juror 16, who appeared to be of 

Asian descent.  At Omar’s trial for robbery, Juror 16 explained 

she worked at a bank when it was robbed and was unsure 

whether that experience would affect her ability to be fair.  Id. at 

748.  Defense counsel did not ask any follow-up questions.  Id.  

Then, in attempting to strike Juror 16, defense counsel said only 

that he “didn’t like some of [her] responses,” and he “would feel 

uncomfortable having her on the jury.”  Id. at 749.   
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The court of appeals held these “nebulous” explanations 

“fail[ed] to identify specific problems with [the juror’s] 

responses.”  Id. at 754.  The court emphasized both GR 37 and 

the Washington Supreme Court “discourage acceptance of such 

vague and unsubstantiated reasons on the basis that they might 

mask conscious or unconscious bias.”  Id.  Under the 

circumstances, “an objective observer could view race as a factor 

in the challenge.”  Id. at 755. 

Conversely, in Booth, the trial court erred in refusing to 

allow the defense to strike Juror 6, who was of East Asian 

descent.  22 Wn. App. 2d at 575, 580.  At Booth’s DUI trial, 

Juror 6 revealed discomfort with drinking and driving, including 

his desire for a zero-tolerance law.  Id. at 578.  Defense counsel 

explained this was the reason for the peremptory challenge—

Juror 6 “seems to harbor certain positions that [counsel] found to 

be potentially inconsistent with being able to decide and balance 

the issues we have before the court.”  Id. at 575-76.  Counsel also 
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used peremptory challenges to remove two other jurors who gave 

similar answers.  Id.   

The court of appeals concluded, “[u]nlike Omar, defense 

counsel here articulated specific reasons to challenge juror 6, and 

those reasons were supported by the record.”  Id. at 579.  The 

court therefore held, “the totality of the circumstances, including 

the considerations under GR 37(g), would not lead an objective 

observer to conclude race could have been a factor in defense 

counsel’s decision to exercise a peremptory challenge on juror 

6.”  Id. at 580. 

Mr. Hale’s case is analogous to Booth rather than Omar.  

The trial court found Juror 1 to be “not white,” perhaps Latinx or 

of Hispanic origin, though the court noted “I’m not 

certain . . . what his ethnic background is.”  RP 138-39, 146-47.  

Defense counsel did not object to this finding, so Mr. Hale 

assumes for the sake of argument that the prosecution established 

a prima facie case that Juror 1 is a member of a cognizable racial 

or ethnic group.   
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However, the record is insufficient to conclude Juror 1 was 

the sole member of a particular racial or ethnic group.  The court 

found Juror 1 “may, in this court’s opinion, be the only person in 

this jury panel who has a particular skin tone.”  RP 147.  But 

Juror 11 was also identified as possibly being a person of color, 

and she has a Hispanic surname.1  RP 141-42; CP 165 (listing 

Juror 11’s name).  In Lahman, the court of appeals found the 

challenged juror’s Asian surname “enough to raise the concern 

that an objective observer could perceive Juror 2 as a racial or 

ethnic minority.”  State v. Lahman, 17 Wn. App. 2d 925, 935, 

488 P.3d 881 (2021).  Therefore, this Court should not presume a 

discriminatory purpose behind defense counsel’s strike. 

The burden then shifted to defense counsel to “articulate 

the reasons the peremptory challenge has been exercised.”  

GR 37(d).  Like in Booth, defense counsel provided specific 

 
1 See State v. Listoe, 15 Wn. App. 2d 308, 332 & nn.16-18, 475 

P.3d 534 (2020) (Melnick, J., concurring) (emphasizing the 

difficulty of identifying an individual’s race or ethnicity based 

on visual observation alone).  
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reasons for challenging Juror 1 and those reasons are supported 

by the record.  GR 37(g)(i); RP 136, 139. 

Juror 1 indicated on his questionnaire and during voir dire 

that he is a social worker.  RP 139.  The prosecution asked of the 

panel, “Does anyone have any specialized training, education or 

experience in the subject of physical altercations committed by 

household member members or dating partners?”  RP 108.  Juror 

1 volunteered, “I work for – I’m a consultant for Child Protective 

Services.  So we do -- part of our training is domestic violence 

training and substance harm reduction and associated training.”  

RP 108.  When the prosecution asked if Juror 1, in light of his 

“life experience,” could “assess the evidence in this case fairly 

and impartially,” he responded, “I do believe so.”  RP 109. 

Juror 1 reiterated his relevant work experience on defense 

counsel’s turn.  RP 127.  For instance, defense counsel asked the 

group, “Is there anybody that has this general perception that 

prosecutors do not take weak cases to trial?”  RP 126.  Juror 1 

expressed his view that prosecutor’s offices “have limited 
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resources, and so based on my experience as a CPS social worker 

and consultant that I have seen situations where some cases may 

not go to trial because of a lack of evidence or not being as strong 

of a case.”  RP 127.  Defense counsel did not follow up with 

Juror 1 about this particular answer, but posed another question to 

the group, “is there any reason why any of you feels that you 

cannot be a fair and impartial juror in this case?”  RP 128.  Juror 

1 again volunteered,  

I think based on my professional experience I 

have seen how substance use, criminal activity and 

so forth can impact the families that we serve so 

there is that (indiscernible), but I would do 

everything I could to be a fair and impartial juror, 

but I do have professional experience. 

 

RP 129-30.  This time, unlike Omar, defense counsel followed up 

with Juror 1, asking if he would “be pulled or emotionally 

impacted” by his work experience.  RP 130.  Juror 1 answered:  

I do not think I’ll be emotionally impacted, 

but however, my professional experience, I do have 

some, you know, experience at a professional level 

in dealing with families who are dealing with 

adverse circumstances.  So I have, you know, 

(indiscernible) too much training in some ways and 
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just (indiscernible) professional experience from 

what I do that would be in the back of my mind.   

 

RP 130.  Defense counsel gave these responses as the basis for 

the peremptory challenge, explaining Juror 1 worked “for the 

government in CPS” and stated “he’s not going to be able to 

leave behind his -- his history, his work history in dealing with 

the issues in this case.”  RP 136, 139. 

In Booth, defense counsel was rationally concerned about 

the challenged juror bringing his zero tolerance views on drinking 

and driving into the case.  22 Wn. App. 2d at 579-80.  Here, too, 

counsel was rationally concerned about Juror 1 bringing his 

specialized experience into deliberations, particularly where the 

prosecution alleged domestic violence on the harassment charge.  

CP 21, 95.  Juror 1 reiterated his work experience three separate 

times during voir dire and stressed “that would be in the back of 

my mind” in evaluating the case.  RP 108, 127, 129-30.  

Attorneys are expected, even required, to use their peremptory 

challenges to remove jurors with specialized experience material 
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to the case.  See, e.g., Richards v. Overlake Hosp. Med. Ctr., 59 

Wn. App. 266, 269, 796 P.2d 737 (1990) (finding no juror 

misconduct in deliberations because juror “fully disclosed” her 

relevant medical background during voir dire and defense 

counsel “did not remove her from the jury”); Grotemeyer v. 

Hickman, 393 F.3d 871, 878 (9th Cir. 2004) (“Counsel ordinarily 

learn during voir dire what a veniremember does for a living, and 

use peremptory challenges to avoid jurors whose experience 

would give them excessive influence.”).   

Furthermore, defense counsel explained he was also using 

a peremptory challenge against Juror 9, who did not appear to be 

a person of color, for the same reason as Juror 1.  GR 37(g)(ii), 

(iii); RP 139; CP 165 (counsel striking Juror 9 as his first 

peremptory).  Like Juror 1, Juror 9 indicated during voir dire that, 

for the last 30 years, she “worked with CPS, CWS and the 

community services office.”  RP 111, 139.  Juror 9 stated she 

would try her best to set that experience aside, explaining, “I 

can’t say no, but I can’t say yes.”  RP 111.  Defense counsel 
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followed up with Juror 9.  RP 131.  Juror 9 expressed frustration 

about “people coming into the office every day high, getting 

high, dieing [sic] in our restrooms, selling drugs in our parking 

lot.”  RP 131.  Like Juror 1, defense counsel asked Juror 9 about 

her ability to be fair and impartial.  RP 131-32.  And, like Juror 1, 

she expressed some reservations, explaining she could “try,” but 

it made her “angry to see it every day,” and she “can’t guarantee 

that it won’t be there.”  RP 132.   

Admittedly, defense counsel asked a few more questions 

of Juror 9 than Juror 1, perhaps because Juror 9’s answers were 

terser than Juror 1’s.  See RP 131-32.  But the goal was the same: 

to discern whether Juror 9 would bring her relevant work 

experience to bear in evaluating the prosecution’s case.  And, like 

Juror 1, when she indicated she might, defense counsel used a 

peremptory challenge to strike her from the jury.  CP 165.  This, 

again, is analogous to Booth, where counsel struck jurors who 

gave similar answers about zero tolerance for drinking and 

driving.  22 Wn. App. 2d at 579.  On balance, then, GR 37(g) 
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factors (i), (ii), and (iii) all cut against the trial court’s conclusion 

that an objective observer could view race or ethnicity as a factor 

in the defense strike of Juror 1.   

As for factor (iv), employment with a government entity is 

not a reason that “might be disproportionately associated with a 

race or ethnicity.”  GR 37(g)(iv).  By comparison, the Lahman 

court held the prosecution’s peremptory strike of Juror 2 was 

properly denied where the prosecution’s “focus on Juror 2’s 

youth and lack of life experiences played into at least some 

improper stereotypes about Asian Americans, particularly given 

the lack of any record about the relative ages of other jurors.”  17 

Wn. App. 2d at 937-38.   

And, finally, the court found defense counsel had no 

history whatsoever of using peremptory challenges 

“disproportionately against a given race or ethnicity.”  

GR 37(g)(v); RP 144.  Indeed, in this case, defense counsel did 

not attempt to strike several other jurors of color, including Juror 
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11 who was also potentially of Hispanic origin.  RP 153-54; CP 

165 (Jurors 11, 12, and 21 seated on Mr. Hale’s jury). 

The trial court seems to have assumed the “objective 

observer” standard was met based solely because Juror 1 

appeared to be a person of color.  See RP 147-48, 154.  The court 

did not consider any of the GR 37(g) factors except the final one, 

finding no history of discriminatory strikes by defense counsel.  

RP 144, 147-48.  De novo evaluation of the GR 37(g) factors 

makes the trial court’s mistake readily apparent.  The totality of 

the circumstances would not lead an objective observer to 

conclude race could have been a factor in defense counsel’s 

decision to strike Juror 1.  This Court should hold the trial court 

erred in denying counsel’s peremptory challenge of Juror 1.   

 b. Given the allegations against Mr. Hale, there 

is a reasonable probability Juror 1’s 

presence on the jury materially affected the 

outcome of Mr. Hale’s trial.  

 

In Booth, Division One held the nonconstitutional 

harmless error standard applies to the trial court’s erroneous 
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denial of a peremptory challenge.  22 Wn. App. 2d at 584. 

“Under this standard, an ‘error is not prejudicial unless, within 

reasonable probabilities, had the error not occurred, the outcome 

of the trial would have been materially affected.’”  Id. (quoting 

State v. Aljaffar, 198 Wn. App. 75, 86, 392 P.3d 1070 (2017)). 

The petitioner in Booth made no attempt to explain how the 

challenged juror’s presence on the jury made a difference, so 

Booth is of little utility here.  Id. 

There is a reasonable probability Juror 1’s presence on the 

jury made a difference in the outcome of Mr. Hale’s trial.  Juror 1 

repeatedly noted his expertise as a CPS consultant with domestic 

violence and families impacted by substance abuse.  RP 108-09, 

127-30.  He admitted he had “too much training in some ways” 

and his professional experience “would be in the back of [his] 

mind” in assessing whether the prosecution met its burden.  RP 

130. Washington courts recognize expertise in the dynamics of

domestic violence relationships can inform the jury’s evaluation 

of the evidence, especially when the complaining witness recants 
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or gives inconsistent accounts.  See, e.g., State v. Case, 13 Wn. 

App. 2d 657, 678-79, 466 P.3d 799 (2020) (“Expert witnesses 

may testify on general characteristics or conduct typically 

exhibited by survivors of domestic violence.”); State v. Grant, 83 

Wn. App. 98, 109, 920 P.2d 609 (1996) (holding expert 

testimony would be properly admitted to show “that the 

consequences of domestic violence often lead to seemingly 

inconsistent conduct on the part of the victim”).   

Juror 1’s expertise was therefore particularly relevant, and 

harmful, where the prosecution alleged Mr. Hale threatened to 

kill Ms. Rickett, his girlfriend.  At trial, Ms. Rickett backtracked 

on statements she made the night of the incident, testifying 

instead that Mr. Hale never actually threatened to kill her and she 

never felt afraid for her life—both essential elements of felony 

harassment.  RP 333-36; CP 65.  Against the backdrop of these 

inconsistent statements, evidence was introduced that Mr. Hale 

and Ms. Rickett had been in a prior physical altercation where 

Mr. Hale choked Ms. Rickett.  RP 334-35, 348.  Ms. Rickett’s 
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credibility was relevant to the other charges, as well, where she 

testified many of the items found in the Jeep did not belong to 

Mr. Hale, like the clothes and skateboard, which supported Mr. 

Hale’s defense that the guns and narcotics belonged to Mr. 

Ufford.  RP 341-46.   

Jurors are expected to bring their experiences and insights 

into deliberations.  State v. Briggs, 55 Wn. App. 44, 58, 776 P.2d 

1347 (1989).  Given that Juror 1 admitted his expertise in 

domestic violence relationships and substance abuse would 

inform his evaluation of the case, this Court can be assured that it 

did.  RP 130.  His presence on the jury put a proverbial thumb on 

the prosecution’s scale; in other words, the prosecution had the 

benefit of an untested expert not subject to cross-examination.  

Under the particular circumstances of this case, the prejudice 

standard is met, and so this Court should reverse Mr. Hale’s 

convictions and remand for a new trial. 
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 c. Alternatively, our more protective jury trial 

right under article I, section 21 necessitates 

application of the constitutional harmless 

error standard.  

 

If this Court determines Mr. Hale cannot demonstrate 

prejudice under the nonconstitutional harmless error standard, 

then this Court should consider whether wrongful denial of an 

attempted peremptory challenge is constitutional error under 

article I, section 21 of the Washington Constitution.  Because 

peremptory challenges were guaranteed by law when our 

constitution was adopted in 1889, and Washington courts 

recognize wrongful denial of an attempted peremptory challenge 

is “significant error,” this Court subject the error to constitutional 

harmless error analysis.  Under that standard, the prosecution 

cannot demonstrate the error was harmless beyond a reasonable 

doubt and so reversal is necessary. 

  i. No cases control on this issue. 

Division One’s decision in Booth is not controlling on this 

question, for two reasons.  First, this Court is not bound by the 
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decisions of other divisions.  In re Pers. Restraint of Arnold, 190 

Wn.2d 136, 147, 410 P.3d 1133 (2018).  Second, the petitioner in 

Booth did not conduct a Gunwall2 analysis, instead simply 

arguing State v. Vreen, 143 Wn.2d 923, 26 P.3d 236 (2001), 

controlled and so the error in denying the defense’s peremptory 

challenge was structural.  Booth, 22 Wn. App. 2d at 582.  The 

Booth court therefore did not have occasion to decide whether 

article I, section 21 provides greater protection than our federal 

constitution in this context.  See id.; Berschauer/Phillips Constr. 

Co. v. Seattle Sch. Dist. 1, 124 Wn.2d 816, 824, 881 P.2d 986 

(1994) (“In cases where a legal theory is not discussed in the 

opinion, that case is not controlling on a future case where the 

legal theory is properly raised.”). 

Similar to Mr. Hale’s case, the trial court in Vreen 

erroneously refused to allow the defense to exercise a peremptory 

challenge, citing Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 

1712, 90 L. Ed. 2d 69 (1986).  Vreen, 143 Wn.2d at 925-26.  

 
2 State v. Gunwall, 106 Wn.2d 54, 720 P.2d 808 (1986). 
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Relying on federal circuit court cases, without any mention of 

article I, section 21, the Vreen court held erroneous denial of a 

litigant’s peremptory challenge is structural error when the 

objectionable juror actually deliberates.  Id. at 929-32. 

Many years later, the Washington Supreme Court limited 

the holding of Vreen in In re Personal Restraint of Meredith, 191 

Wn.2d 300, 422 P.3d 458 (2018).  There, the trial court 

erroneously gave both parties one less peremptory challenge than 

they were entitled to under the criminal rules.  Id. at 303.  Neither 

party objected.  Id.  At issue in Meredith’s petition was whether 

his appellate counsel was ineffective for failing to raise the 

peremptory challenge issue on direct appeal.  Id.  

Meredith conceded “there is ‘no constitutional right to 

peremptory challenges,’” without conducting a Gunwall analysis, 

and so the court did not examine article I, section 21.  Meredith, 

191 Wn.2d at 309 (quoting State v. Kender, 21 Wn. App. 622, 

626, 587 P.2d 551 (1978)).  Meredith nevertheless argued Vreen 

dictated automatic reversal.  Id. at 310. 
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The Meredith court disagreed, distinguishing Vreen and 

holding it was “more limited” than its broad language suggested.  

Meredith, 191 Wn.2d at 310.  The court explained, “in Vreen, the 

error was preserved for appeal and also was constitutional 

because it involved a Batson challenge.”  Id.  The court 

recognized “[w]rongly denying an attempted use of a peremptory 

challenge where the objectionable juror then sits on the jury that 

convicts the defendant is a more significant error than allowing 

one less peremptory challenge than the court rules provide.”  Id. 

The Meredith court also noted Rivera v. Illinois, 556 U.S. 

148, 129 S. Ct. 1446, 173 L. Ed. 2d 320 (2009), abrogated the 

federal cases on which the Vreen court relied.  Meredith, 191 

Wn.2d at 311.  In Rivera, the United States Supreme Court held, 

because peremptory challenges are not of federal constitutional 

dimension, “the mistaken denial of a state-provided peremptory 

challenge does not, without more, violate the Federal 

Constitution.”  556 U.S. at 158.  The Rivera Court left it to the 

states to decide whether, as a matter of state law, “a trial court’s 
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mistaken denial of a peremptory challenge is reversible error per 

se.”  Id. at 162.  The Meredith court expressly declined to decide 

this issue, instead holding only that structural error did not extend 

to a miscount of peremptory challenges.  191 Wn.2d at 312. 

The Washington Supreme Court even more recently 

recognized the right to exercise peremptory challenges is 

“nonconstitutional.”  State v. Lupastean, 200 Wn.2d 26, 31, 513 

P.3d 781 (2022).  The issue in Lupastean was what harmless 

error standard applies when a juror fails to disclose material 

information during voir dire and that undisclosed information 

might have triggered a peremptory challenge.  Id.  The Lupastean 

court held “juror nondisclosure must be treated similarly to other 

nonconstitutional errors that require a new trial only on an 

affirmative showing of prejudice.”  Id.  But, like in Meredith, the 

court did not analyze article I, section 21, nor did it address the 

wrongful denial of an attempted peremptory challenge. 

While our state supreme court has broadly pronounced 

peremptory challenges are nonconstitutional in nature, the court 
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has not decided the specific issue presented here.  Therefore, 

neither Meredith nor Lupastean control:  

“Where the literal words of a court opinion appear 

to control an issue, but where the court did not in 

fact address or consider the issue, the ruling is not 

dispositive and may be reexamined without 

violating stare decisis in the same court or without 

violating an intermediate appellate court’s duty to 

accept the rulings of the Supreme Court.” 

 

In re Pers. Restraint of Stockwell, 179 Wn.2d 588, 600, 316 P.3d 

1007 (2014) (quoting ETCO, Inc. v. Dep’t of Labor & Indus., 66 

Wn. App. 302, 307, 831 P.2d 1133 (1992)).   

ii. The structure and unique text of our 

state constitution support independent 

interpretation.   

 

The six nonexclusive factors set out in Gunwall support 

the conclusion that, under article I, section 21, wrongful denial of 

an attempted peremptory challenge is constitutional error, subject 

to the constitutional harmless error standard.  These factors are: 

(1) the text of the state constitutional provision, (2) differences in 

the parallel state and federal provisions, (3) state constitutional 

history, (4) preexisting state law, (5) structural differences 
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between the two constitutions, and (6) matters of particular state 

interest or local concern.  Gunwall, 106 Wn.2d at 61-62.    

The first and second Gunwall factors weigh in favor of 

concluding article I, section 21 is more protective than the federal 

constitution in this context.  Both article I, section 22 and the 

Sixth Amendment guarantee the right to trial “by an impartial 

jury,” and so they are usually interpreted coextensively.  State v. 

Munzanreder, 199 Wn. App. 162, 174, 398 P.3d 1160 (2017). 

However, article I, section 21 of our state constitution, 

adopted in 1889, additionally mandates the “right of trial by jury 

shall remain inviolate.”  This provision has “no federal 

counterpart.”  State v. Brown, 132 Wn.2d 529, 595, 940 P.2d 546 

(1997).  “The term ‘inviolate’ connotes deserving of the highest 

protection.”  Sofie v. Fibreboard Corp., 112 Wn.2d 636, 656, 771 

P.2d 711 (1989).  “For [the jury trial] right to remain inviolate, it 

must not diminish over time and must be protected from all 

assaults to its essential guarantees.”  Id.; see also State v. 

Morales, 196 Wn. App. 106, 112, 383 P.3d 539 (2016) (“The jury 
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trial right may not be impaired by either legislative or judicial 

action.”).  The uniqueness of article I, section 21 lends support 

for independent interpretation, as well as limited application of 

Meredith and Lupastean, neither of which interpreted article I, 

section 21 in this context.  See City of Pasco v. Mace, 98 Wn.2d 

87, 96, 653 P.2d 618 (1982). 

The fifth factor, differences in structure between the state 

and federal constitutions, “‘will always point toward pursuing an 

independent state constitutional analysis because the federal 

constitution is a grant of power from the states, while the state 

constitution represents a limitation of the State’s power.’”  State 

v. Bassett, 192 Wn.2d 67, 82, 428 P.3d 343 (2018) (quoting State 

v. Young, 123 Wn.2d 173, 180, 867 P.2d 593 (1994)).  Similarly, 

the sixth factor weighs in favor of independent interpretation, 

because there is no need for national uniformity in jury selection.  

As the Rivera Court held, it is up to the states to decide the 

harmless error standard that applies when a litigant is wrongfully 

denied use of a peremptory challenge.  556 U.S. at 162. 
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iii. State constitutional history and 

preexisting state law strongly support 

application of the constitutional 

harmless error standard. 

 

“[I]n order to determine the scope of the jury trial right 

under the Washington Constitution, it must be analyzed in light 

of the Washington law that existed at the time of the adoption of 

our constitution.”  State v. Smith, 150 Wn.2d 135, 153, 75 P.3d 

934 (2003).  This is because article I, section 21 “preserves the 

right as it existed at common law in the territory at the time of its 

adoption.”  Mace, 98 Wn.2d at 96. 

In Mace, for instance, the Washington Supreme Court held 

our state jury trial right extended to every criminal case, 

including misdemeanors.  Id. at 101.  When the state constitution 

was adopted in 1889, the code of 1881 was in effect and provided 

a right to jury trials for misdemeanors and municipal violations.  

Id. at 98-100.  Given this “treasured” right, the constitution 

preserved the right to jury trials for misdemeanors.  Id. at 99; see 

also Brown, 132 Wn.2d at 597 (upholding death qualification 
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process for juries in capital cases, where the law in effect when 

the constitution was adopted (Code of 1881 § 1083) allowed for 

the very same process).   

By contrast, in Smith, the court held article I, section 21 

did not guarantee the right to have juries determine prior 

convictions at sentencing.  150 Wn.2d at 156.  The court 

acknowledged our state constitution “generally offers broader 

protection of the jury trial right than does the federal 

constitution,” but “a historical analysis of Washington law at the 

time of the adoption of our state constitution indicates that juries 

did not then determine sentences.”  Id. 

Just like the jury trial right at issue in Mace, peremptory 

challenges were guaranteed in both civil and criminal cases when 

our state constitution was adopted.  Code of 1881 §§ 207, 208, 

1079.3  Indeed, they were provided for in the first statutes passed 

in 1854 when Washington was a territory.  Laws of 1854, p. 118 

§ 102; p. 165 § 186.15.  Subsequent territorial laws reaffirmed 

 
3 Copies of these are attached as an appendix. 



 -41-  

Washington’s commitment to providing peremptory challenges. 

Laws of 1877, p. 43, §§ 211-212; Laws of 1873, p. 236 § 240; 

Laws of 1869, p. 51 § 212.16.  Given this history, the right to 

exercise a peremptory challenge for a valid reason is preserved 

under our state constitution as part of the inviolate jury trial right. 

The United States Supreme Court has held peremptory 

challenges are not mandated under the federal constitution.  

United States v. Martinez-Salazar, 528 U.S. 304, 311, 120 S. Ct. 

774, 145 L. Ed. 2d 792 (2000).  This interpretation makes sense 

because legislation authorizing peremptory challenges in federal 

cases was enacted in 1790, a year after the federal constitution 

was ratified.  Id. at 311-12.  By contrast, peremptory challenges 

were provided for by law when Washington adopted its 

constitution.  Thus, a different result is warranted.  See Mace, 98 

Wn.2d 97-98 (noting, when the federal constitution was adopted, 

“there was no statute to guide the [United States Supreme Court] 

in determining what offenses were triable by jury at that time”). 
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Furthermore, although Vreen no longer controls, it 

provides additional support for the conclusion that the erroneous 

denial of an attempted peremptory challenge is more significant 

than nonconstitutional error.  In State v. Martin, 171 Wn.2d 521, 

533, 252 P.3d 872 (2011), the court conducted a Gunwall 

analysis to determine whether a prosecutor’s cross-examination 

about whether the defendant tailored his testimony to conform to 

the evidence violated article I, section 22.  Applying the fourth 

Gunwall factor, preexisting state law, the court recognized “it is 

significant that some Washington courts have held that the State 

violates the Sixth Amendment by implying that a defendant 

tailored his or her testimony.”  Martin, 171 Wn.2d at 532.  While 

not dipositive, this “does signal that Washington courts have on 

occasion favorably viewed the argument.”  Id.  The same is true 

of Vreen and other cases holding the same.  See Meredith, 191 

Wn.2d at 310-11 (discussing cases). 

As recently as Meredith, the Washington Supreme Court 

recognized an error like the one in Vreen (and in Mr. Hale’s case) 



 -43-  

is “more significant” than “allowing one less peremptory 

challenge than the court rules provide.”  191 Wn.2d at 311.  The 

Meredith court even characterized the error in Vreen as a 

“constitutional” one because it involved a Batson challenge.  Id. 

at 310.  Lupastean did not disavow these distinctions.  200 Wn.2d 

at 52.  Although GR 37 goes above and beyond Batson, courts 

hold the erroneous excusal of a juror protected by GR 37 to be 

constitutional error.  See Booth, 22 Wn. App. 2d at 581.  

Meredith suggests the converse is also constitutional error.  These 

authorities make clear the erroneous denial of an attempted 

peremptory challenge is qualitatively different—and more 

serious—than the loss of a peremptory challenge a litigant might 

have used, like in Meredith and Lupastean. 

Our state constitutional history and preexisting state law 

therefore strongly support the conclusion that, under our more 

protective jury trial right, the wrongful denial of an attempted 

peremptory challenge is constitutional error where the 

objectionable juror deliberates, as Juror 1 did here.  CP 165-66; 
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RP 586.  Constitutional error is presumed prejudicial, and the 

prosecution bears the burden of establishing the error was 

harmless beyond a reasonable doubt.  State v. Olmedo, 112 Wn. 

App. 525, 533, 49 P.3d 960 (2002).  The prosecution cannot 

make this showing, for the same reason that the court’s refusal to 

excuse Juror 1 was prejudicial under the nonconstitutional 

standard.  See supra argument 1.b.  This Court should reverse Mr. 

Hale’s convictions and remand for a new trial.   

2. Repeated prosecutorial misconduct in closing 

and rebuttal arguments deprived Mr. Hale of his 

due process right to a fair trial. 

 

Four times in closing and rebuttal arguments the 

prosecutor claimed Mr. Hale conspired with his roommate to 

“come up with some ideas” about his testimony, contrary to Mr. 

Hale’s testimony that he recalled no such conversation.  The 

prosecutor further insinuated Mr. Hale tailored his testimony 

based on nothing more than his presence at trial.  The prosecutor 

also claimed Ms. Rickett picked out Mr. Hale’s trial clothes 

based on no evidence at all.  These repeated improper references 
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to facts not in evidence accumulated to undermine Mr. Hale’s 

credibility—the cornerstone of his defense.  Under the 

circumstances, reversal is necessary. 

a. The prosecution engaged in misconduct by 

repeatedly arguing facts not in evidence. 

 

“Prosecutorial misconduct may deprive the defendant of a 

fair trial and only a fair trial is a constitutional trial.”  State v. 

Davenport, 100 Wn.2d 757, 762, 675 P.2d 1213 (1984).  

Prosecutors are officers of the court and, consequently, have a 

duty to ensure that an accused person receives a fair trial.  Berger 

v. United States, 295 U.S. 78, 88, 55 S. Ct. 629, 79 L. Ed. 1314 

(1935); State v. Monday, 171 Wn.2d 667, 676, 257 P.3d 551 

(2011).  As quasi-judicial officers, prosecutors are obligated to 

seek verdicts free of prejudice and based on reason.  State v. 

Charlton, 90 Wn.2d 657, 664-65, 585 P.2d 142 (1978).  “[W]hile 

[they] may strike hard blows, [they are] not at liberty to strike 

foul ones.”  Berger, 295 U.S. at 88.  
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Consistent with these duties, prosecutors have “some 

latitude to argue facts and inferences from the evidence,” but “are 

not permitted to make prejudicial statements unsupported by the 

record.”  State v. Jones, 144 Wn. App. 284, 293, 183 P.3d 307 

(2008).  It is therefore misconduct for a prosecutor to “suggest 

that evidence not presented at trial provides additional grounds 

for finding a defendant guilty.”  State v. Russell, 125 Wn.2d 24, 

87, 882 P.2d 747 (1994); accord State v. Pierce, 169 Wn. App. 

533, 553, 280 P.3d 1158 (2012) (“[A] prosecutor commits 

reversible misconduct by urging the jury to decide a case based 

on evidence outside the record.”). 

i. The prosecution claimed four times 

that Mr. Hale admitted to “coming up 

with some ideas” about his testimony, 

when Mr. Hale made no such 

admission. 

 

On cross-examination, the prosecutor asked Mr. Hale 

whether he had the opportunity to review his discovery, which 

Mr. Hale confirmed.  RP 481-82.  The prosecutor continued: 
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Q.  Isn’t it true that you spoke with 

someone and you told them that you have been 

reviewing the police reports with your roommate?  

Yes or no.  

 

A.  I might have.  I’m not quite sure.  

 

Q.  And in that conversation the person 

you were speaking with you said that you and your 

roommate were coming up with some ideas.  

 

A.  I don’t remember -- recall that at all, 

no. 

 

RP 482 (emphasis added).  The prosecutor did not thereafter 

introduce any extrinsic evidence establishing the content of this 

alleged conversation or otherwise impeach Mr. Hale about his 

response.  See State v. Newbern, 95 Wn. App. 277, 293, 975 P.2d 

1041 (1999) (“If a witness does not testify at trial about the 

incident, whether from lack of memory or another reason, there is 

no testimony to impeach.”). 

Despite Mr. Hale’s denial, the prosecutor referred to the 

alleged conversation no less than four times in closing and 

rebuttal arguments.  First, in closing, the prosecutor claimed Mr. 

Hale “had talked on the phone to someone and described that he 
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and his roommate were reviewing the reports, and he also 

testified that he told this person on the phone that as he and his 

roommate were reviewing the reports were coming up with some 

ideas.”  RP 562 (emphasis added).   

Defense counsel did not object, but responded to the 

prosecution’s misrepresentation of the evidence in his own 

closing argument:  

[The prosecutor] tries to introduce as evidence this 

issue of Mr. Hale talking on the phone with 

somebody about coming up with a plan.  That was 

in her question.  What was his answer?  I believe his 

answer was something along the lines of “I don’t 

recall that.”  [The prosecutor] didn’t play any phone 

calls for you.  That is not in evidence, and you may 

not consider it as evidence, folks. 

 

RP 602.   

Instead of retracting the improper remark, however, the 

prosecutor dug in on rebuttal, referring to the alleged 

conversation a second time: “And when I asked Mr. Hale about 

making a statement that he and his roommate were going to come 

up with some ideas, he again did not deny making that statement.  



 -49-  

He acknowledged that that was a statement that he had made.”  

RP 607 (emphasis added).  The prosecutor continued, referring to 

it a third time, “If Mr. Hale, as you’re assessing his credibility, is 

telling you what he remembers happening on September 14th, 

then why in the world were him and his roommate coming up 

with some ideas?”  RP 607 (emphasis added).  And a fourth time 

shortly thereafter: “It’s ironic that that’s the testimony after he sat 

and listened to all of the other testimony, reviewed police reports 

and talks with his roommate to come up with something, that 

that’s what he came up with.”  RP 608 (emphasis added).  

The record makes plain Mr. Hale did not recall making the 

statement the prosecutor repeatedly claimed he made.  RP 482.  

Case law holds, where a witness denies an accusation, the 

prosecutor’s question is not evidence of that accusation.  State v. 

Reeder, 46 Wn.2d 888, 285 P.2d 884 (1955), involved an 

analogous scenario.  Reeder was charged with murdering his 

second wife.  Id. at 888.  In cross-examining Reeder, the 

prosecutor referred to a divorce complaint filed by Reeder’s first 
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wife.  Id. at 891.  The prosecutor asked, “Now isn’t it a 

fact . . . [t]hat she stated that the defendant has struck this plaintiff 

on numerous occasions, and threatened her with a gun.”  Id.  

Reeder denied the accusation.  Id.  Despite Reeder’s denial, the 

prosecutor referred to Reeder threatening his first wife with a gun 

three times in closing argument.  Id. at 891-92.   

The Reeder court explained, “There is not one word of 

testimony in the record that the defendant threatened his first wife 

with a gun.  The only testimony concerning that question is that 

he did not do so.”  Id. at 892.  Given that the prosecutor repeated 

the argument three times in closing, the court refused to find 

“these misstatements of fact were made inadvertently.”  Id.  The 

court acknowledged attorneys, “in the heat of a trial, are apt to 

become a little over-enthusiastic in their remembrance of the 

testimony,” but emphasized, “they have no right to mislead the 

jury”—especially prosecutors.  Id.  The court reversed Reeder’s 

conviction even though defense counsel had not objected to the 

misstatements, because “the harm had already been done, and it 
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could not have been cured by instructions to disregard the 

statements so flagrantly made.”  Id. at 893. 

Reeder makes clear there was no evidence Mr. Hale 

admitted he and his roommate “were coming up with some 

ideas” about his trial testimony.  Just like in Reeder, the only 

testimony was that Mr. Hale did not recall any such thing.  RP 

482.  It was therefore misconduct for the prosecutor to argue in 

closing and rebuttal that Mr. Hale admitted to “coming up with 

some ideas.”  And, similar to Reeder, the prosecutor repeated the 

misstatements of fact four different times, indicating they were 

made deliberately.  See also Girts v. Yanai, 501 F.3d 743 (6th 

Cir. 2007) (“‘[R]epeated comments [] demonstrate that the errors 

were not inadvertent’ because ‘clearly, we are not dealing with a 

spontaneous comment that could be regretted but not retracted.’” 

(alteration in original) (quoting United States v. Smith, 962 F.2d 

923, 935 (9th Cir. 1992)).  As the Reeder court held, the 

prosecutor had no right to mislead the jury in this way.   
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ii. The prosecution made a general 

tailoring argument, prohibited by 

article I, section 22 of our state 

constitution.   

 

The prosecution’s fourth mention of Mr. Hale “coming up 

with some ideas” was problematic for an additional reason.  RP 

608.  To reiterate, the prosecution claimed, “It’s ironic that that’s 

the testimony after he sat and listened to all of the other 

testimony, reviewed police reports and talks with his roommate 

to come up with something, that that’s what he came up with.”  

RP 608.  Stripping away the unsupported portion of the 

prosecution’s argument leaves only the claim that Mr. Hale 

tailored his testimony “after he sat and listened to all of the other 

testimony.”  RP 608.  This amounts to a claim of general 

tailoring, which is prohibited under article I, section 22 of our 

state constitution.   

Article I, section 22 guarantees the accused rights “to 

appear and defend in person” and “to testify in his own behalf.”  

In Martin, the Washington Supreme Court considered whether 
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these protections “prohibit a prosecutor from indicating, via 

questioning, that a defendant has tailored his or her testimony to 

align with witness statements, police reports, and testimony from 

other witnesses at trial.”  171 Wn.2d at 533. 

A majority of the United States Supreme Court held in 

Portuondo v. Agard, 529 U.S. 61, 73, 120 S. Ct. 1119, 146 L. Ed. 

2d 47 (2000), that a defendant’s Sixth Amendment rights are not 

violated when the prosecutor calls attention, during closing 

argument, to the fact that the defendant had the opportunity to 

hear all the witnesses testify and tailor his testimony accordingly.  

But, after conducting a Gunwall analysis, the Martin court 

concluded article I, section 22 is more protective than the Sixth 

Amendment in this context.  Martin, 171 Wn.2d at 533-36.  The 

Martin court therefore rejected the majority opinion in Portuondo, 

instead adopting Justice Ginsburg’s dissenting view that the 

majority went too far.  Id. at 535-36.   

Justice Ginsburg criticized the majority for “transform[ing] 

a defendant’s presence at trial from a Sixth Amendment right into 
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an automatic burden on his credibility.”  Portuondo, 529 U.S. at 

76 (Ginsburg, J., dissenting).  She reasoned a defendant 

confronted with tailoring on cross-examination “might display 

signals of untrustworthiness that it is the province of the jury to 

detect and interpret.”  Id. at 79.  “But,” she emphasized, “when a 

generic argument is offered on summation, it cannot in the 

slightest degree distinguish the guilty from the innocent.”  Id.  “In 

other words, Justice Ginsburg distinguished a comment in closing 

argument that is ‘tied only to the defendant’s presence in the 

courtroom and not to his actual testimony’ from accusations 

made during cross-examination of the defendant,” when the jury 

can evaluate whether the defendant exhibits untrustworthiness.  

Martin, 171 Wn.2d at 535-36 (quoting Portuondo, 529 U.S. at 77 

(Ginsburg, J., dissenting)). 

The Martin court therefore concluded questions about 

tailoring during cross-examination are compatible with article I, 

section 22 when the defendant has opened the door to them on 

direct-examination.  Martin, 171 Wn.2d at 535-36.  The court of 
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appeals has similarly held there to be no improper tailoring 

argument where a defendant’s trial testimony differs substantially 

from statements given to law enforcement.  See, e.g., State v. 

Teas, 10 Wn. App. 2d 111, 125, 447 P.3d 606 (2019); State v. 

Berube, 171 Wn. App. 103, 114-15, 286 P.3d 402 (2012).   

By contrast, in State v. Wallin, 166 Wn. App. 364, 372, 

269 P.3d 1072 (2012), the defendant did not open the door to 

cross-examination about tailoring because he did not testify he 

based any of his answers on what he learned from the evidence, 

like the defendant did in Martin.  The prosecutor therefore 

violated the defendant’s article I, section 22 rights where there 

was no showing he had “any opportunity to ‘tailor’ his testimony 

other than showing up for trial.”  Id. at 377.  As the Berube court 

explained, “the evil addressed in Martin is a closing argument 

that burdens the exercise of constitutional rights without an 

evidentiary basis and in a fashion preventing the defendant from 

meaningful response.”  Berube, 171 Wn. App. at 116-17. 
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Here, the prosecutor’s argument that Mr. Hale “came up 

with” his testimony “after he sat and listened to all of the other 

testimony” was based on nothing more than Mr. Hale’s presence 

at trial.  RP 608.  Without the unsupported statement that Mr. 

Hale conspired with his roommate “to come up with something,” 

the prosecutor had no evidentiary basis to assert Mr. Hale tailored 

his testimony.  The prosecutor did not tie her claim of tailoring to 

any inconsistent statements Mr. Hale made to police, which could 

have indicated tailoring like in Teas and Berube.  Nor did Mr. 

Hale open the door on direct-examination by stating he based his 

testimony on what he heard in court, like in Martin.   

Instead, the prosecution lodged a generic tailoring claim 

for the first time in rebuttal argument, when Mr. Hale had no 

opportunity to refute the claim and the jury could not evaluate the 

trustworthiness of Mr. Hale’s response.  This is precisely the type 

of unconstitutional tailoring argument, made for the first time in 

summation, that Justice Ginsburg condemned in her Portuondo 

dissent.  The prosecutor’s claim in rebuttal that Mr. Hale “came 
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up with” his testimony “after he sat and listened to all of the other 

testimony” therefore violated article I, section 22. 

iii. The prosecution claimed Ms. Rickett 

picked out Mr. Hale’s trial clothes, 

based on no evidence in the record. 

 

The prosecutor referred to facts not in evidence yet another 

time in closing argument.  The prosecutor began by discussing 

why Ms. Rickett’s trial testimony might be different than her 911 

call.  RP 552.  The prosecutor argued, “She also told you that she 

still cares about the defendant.  You heard that she has been still 

providing him with money.  She writes letters.  They still say ‘I 

love you’ to each other.  And in fact, she picked out the clothes 

that he’s worn for the last week.”  RP 552 (emphasis added).   

There was no evidence Ms. Rickett picked out Mr. Hale’s 

trial clothes.  Neither Ms. Rickett nor Mr. Hale, nor any other 

witness, testified as much.  On direct-examination, Ms. Rickett 

agreed she still cares about Mr. Hale, even though they broke up 

because of the incident.  RP 299.  Mr. Rickett admitted on cross 

to the other statements the prosecutor made.  RP 337.  But, at no 
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point during any of this testimony did Ms. Rickett admit she 

picked out Mr. Hale’s clothes for trial.  Likewise, Mr. Hale 

acknowledged he still had a relationship with Ms. Rickett but did 

not go into any further detail.  RP 446.  The prosecutor therefore 

referred to facts outside the record when she claimed Ms. Rickett 

picked out Mr. Hale’s trial clothes. 

 b. No curative instruction could have erased the 

prejudicial effect of the cumulative 

misconduct, necessitating a new trial. 

 

Defense counsel did not object to any of the misconduct 

discussed above.  Where defense counsel does not object, the 

error is typically deemed waived, “unless the prosecutor’s 

misconduct was so flagrant and ill intentioned that an instruction 

could not have cured the resulting prejudice.”4  State v. Emery, 

174 Wn.2d 741, 760-61, 278 P.3d 653 (2012).  “Reviewing 

 
4 The constitutional harmless error standard applies to the 

prosecutor’s improper tailoring argument, because it burdened 

Mr. Hale’s article I, section 22 rights.  See State v. Espey, 184 

Wn. App. 360, 369, 336 P.3d 1178 (2014).  Because this more 

stringent standard is necessarily met by demonstrating flagrant 

and ill-intentioned misconduct, the latter is the focus of Mr. 

Hale’s argument.     
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courts should focus less on whether the prosecutor’s misconduct 

was flagrant or ill intentioned and more on whether the resulting 

prejudice could have been cured.”  Id. at 762. 

The jury was properly instructed “the lawyers’ statements 

are not evidence” and “[y]ou must disregard any remark, 

statement, or argument that is not supported by the evidence[.]”  

CP 51.  Had defense counsel timely objected to the misconduct, 

the trial court likely would have reminded the jury of these 

instructions.  But that reminder would not have been enough to 

cure the prejudice resulting from the prosecutor’s repeated and 

deliberate reference to facts not in evidence.   

The Washington Supreme Court has recognized there is 

good reason prosecutors are prohibited from referring to facts not 

in evidence: 

The prosecutor’s argument is likely to have 

significant persuasive force with the 

jury . . . Prosecutorial conduct in argument is a 

matter of special concern because of the possibility 

that the jury will give special weight to the 

prosecutor’s arguments, not only because of the 

prestige associated with the prosecutor’s office but 
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also because of the fact-finding facilities 

presumably available to the office. 

 

In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 286 P.3d 673 

(2012) (quoting AM. BAR ASS’N, Standards for Criminal Justice 

std. 3-5.8 (2d ed. 1980)).  In other words, “‘[b]ecause the jury 

will normally place great confidence in the faithful execution of 

the obligations of a prosecuting attorney, [a prosecutor’s] 

improper insinuations or suggestions are apt to carry more weight 

against a defendant.’”  State v. Thierry, 190 Wn. App. 680, 694, 

360 P.3d 940 (2015) (second alteration in original) (quoting 

United States v. Solivan, 937 F.2d 1146, 1150 (6th Cir. 1991)). 

This is precisely the danger with the prosecutor’s repeated 

claims that Mr. Hale admitted to coming up with some ideas 

about his testimony.  Why would the prosecutor have asked that 

question if she did not know it to be true?  Indeed, the holding of 

Reeder is a fairly nuanced area of law: if the defendant denies an 

accusation or does not recall it, then the prosecutor’s question is 

not in evidence.  This nuance was undoubtedly lost on some 
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jurors, who could have been easily swayed by the prosecutor’s 

misrepresentation of the evidence. 

The repetition of the improper remarks exacerbated their 

harmful effect, as well.  The Reeder court recognized as much, 

where the prosecutor repeated the misstatements of fact three 

times in closing.  46 Wn.2d at 891-92.  Here, the prosecutor 

repeated the improper argument four times, combined with the 

unconstitutional tailoring claim, as well as the assertion that Ms. 

Rickett picked out Mr. Hale’s trial clothes based on no 

evidentiary support at all.  It is well-established “‘the cumulative 

effect of repetitive prejudicial prosecutorial misconduct may be 

so flagrant that no instruction or series of instructions can erase 

their combined prejudicial effect.’”  Glasmann, 175 Wn.2d at 707 

(quoting State v. Walker, 164 Wn. App. 724, 737, 265 P.3d 191 

(2011)); accord State v. Loughbom, 196 Wn.2d 64, 77, 470 P.3d 

499 (2020) (three improper references to the “war on drugs” 

necessitated reversal).  Many of the improper remarks also came 

during the prosecutor’s rebuttal argument, which further 
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increased their prejudicial effect.  State v. Lindsay, 180 Wn.2d 

423, 443, 326 P.3d 125 (2014). 

Even more importantly, however, the improper remarks 

struck at the heart of Mr. Hale’s defense: his credibility.  Mr. 

Hale elected to testify and explained the guns and drugs must be 

Mr. Ufford’s, because they were not his (except for a personal-

use amount, which Mr. Hale conceded).  RP 451-53, 460.  This 

was plausible, given that Mr. Ufford was seen by police loading 

items into the Jeep.  RP 187-89.  Ms. Rickett corroborated Mr. 

Hale’s defense, testifying many of the items in the Jeep, 

including clothes and the skateboard found with the shotgun in 

the trunk, did not belong to Mr. Hale.  RP 341-46, 346-47.  Ms. 

Rickett further testified Mr. Hale never threatened to kill her and 

she did not feel afraid for her life.  RP 334, 336.  Although Ms. 

Rickett’s statements on her 911 call suggested otherwise, she 

explained at trial she did not recall making those statements and, 

if she did make them, “[m]aybe it wasn’t the best words to say” 

and “maybe it was blown out of context.”  RP 333-34. 
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Against this backdrop, the prosecutor systematically 

undermined Mr. Hale’s credibility with facts not in evidence, 

repeatedly suggesting Mr. Hale “came up with” his testimony 

after conspiring with his roommate and hearing all the other 

testimony at trial.  RP 562, 607-08.  The prosecutor further 

undermined Mr. Rickett’s credibility—and, by extension, Mr. 

Hale’s—by insinuating she was so devoted to Mr. Hale that she 

picked out his trial clothes.  RP 552.  Curative instructions may 

have helped but could not have wholly minimized the prejudicial 

effect of the pervasive misconduct that all served to undermine 

Mr. Hale’s credibility.  This Court should reverse Mr. Hale’s 

convictions and remand for a new trial.   

 c. There was no reasonable strategy for defense 

counsel’s failure to object to the improper 

and prejudicial remarks. 

 

Even if this Court is not inclined to reverse without a 

timely objection by defense counsel, it should reverse under the 

standard applicable to ineffective assistance of counsel.  See In re 

Pers. Restraint of Lui, 188 Wn.2d 525, 560-62, 397 P.3d 90 
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(2017) (failure to object to prosecutorial misconduct in closing 

assessed under standards for ineffective assistance); State v. 

Horton, 116 Wn. App. 909, 921-22, 68 P.3d 1145 (2003) (same).  

The constitutional right of the accused to effective assistance of 

counsel is violated when (1) defense counsel’s performance was 

deficient and (2) that deficiency prejudiced the accused.  State v. 

Vazquez, 198 Wn.2d 239, 247-48, 494 P.3d 424 (2021). 

Although an attorney’s decisions are given deference, 

conduct for which there is no legitimate strategic or tactical 

reason is constitutionally inadequate.  State v. McFarland, 127 

Wn.2d 322, 335, 336, 899 P.2d 1251 (1998).  “The relevant 

question is not whether counsel’s choices were strategic, but 

whether they were reasonable.”  Roe v. Flores-Ortega, 528 U.S. 

470, 481, 120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000). 

“[T]he difficulty of proving flagrant and ill intentioned 

misconduct emphasizes the magnitude of defense counsel’s 

responsibility to protect their clients’ right to a fair trial and the 

consequences for their clients when counsel fails to act.”  
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Loughbom, 196 Wn.2d at 74.  Washington courts therefore 

recognize counsel has the “duty to object to a prosecutor’s 

allegedly improper argument.”  Emery, 174 Wn.2d at 761.  

Objections are particularly important “to prevent counsel from 

making additional improper remarks[.]”  Id. at 762. 

Here, defense counsel was aware of the law because he 

responded to the prosecutor’s misrepresentation of the evidence 

in his own closing argument, emphasizing Mr. Hale never 

admitted to “coming up with some ideas” for his testimony.  RP 

602.  Yet defense counsel did not object or move for a mistrial 

when the prosecutor repeated the improper claim three more 

times in rebuttal, along with making an unconstitutional general 

tailoring claim.  RP 607-08.  This meant the jury heard repeated 

misstatements of fact right before they commenced deliberations, 

with no further opportunity for defense counsel to respond.  

Lindsay, 180 Wn.2d at 443; State v. O’Neal, No. 50796-0-II, 

2021 WL 5085417, at *8 (Nov. 2, 2021) (unpublished, GR 14.1) 

(holding defense counsel’s failure to object to be both deficient 
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and prejudicial, where the prosecutor’s improper remarks 

“directly obfuscated” the defense theory and many were made in 

rebuttal, leaving the defense with “no opportunity to respond”).  

There was no legitimate strategy for allowing the jury to hear 

such prejudicial “facts” not in evidence right before they began 

deliberating on Mr. Hale’s guilt. 

The prejudice standard is met, for the same reason that the 

misconduct was flagrant and ill-intentioned.  The repeated 

reference to facts not in evidence undermined Mr. Hale’s 

credibility, suggesting he concocted his testimony to fit the 

evidence and persuaded Ms. Rickett to do the same.  Where Mr. 

Hale’s truthfulness was the cornerstone of his defense, the 

improper remarks mattered.  A timely defense objection might 

have stopped the prosecutor from making further improper 

comments on Mr. Hale’s credibility.  On this additional basis, 

then, this Court should reverse Mr. Hale’s convictions and 

remand for a new trial.   
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3. Trial court exceeded its statutory authority by 

imposing nine months of community custody for 

Mr. Hale’s felony harassment conviction. 

 

The trial court imposed nine months of community 

custody on Count 1, the felony harassment conviction.  CP 128.  

However, “[t]he Sentencing Reform Act of 1981 (SRA) does not 

authorize a court to impose community custody for felony 

harassment.”  State v. France, 176 Wn. App. 463, 473, 308 P.3d 

812 (2013).  This is because felony harassment is not included as 

a crime against persons under RCW 9.94A.411(2).  In re Post 

Sentence Review of Childers, 135 Wn. App. 37, 40-41, 143 P.3d 

831 (2006).  In these circumstances, RCW 9.94A.701(3) 

“unambiguously limits” the court’s authority to impose 

community custody for offenses listed as crimes against persons, 

which felony harassment is not.  See In re Sentences of Jones, 

129 Wn. App. 626, 630, 120 P.3d 84 (2005).   

Because the trial court imposed community custody 

without authority to do so, this Court should remand for the nine-
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month community custody term to be stricken from Mr. Hale’s 

judgment and sentence.  See id. at 631. 

4. Mr. Hale’s judgment and sentence erroneously 

includes discretionary supervision fees.   

 

Remand is also necessary for supervision fees to be 

stricken from Mr. Hale’s judgment and sentence.  The court at 

sentencing did not specifically find Mr. Hale indigent or state its 

intent to waive discretionary legal financial obligations (LFOs).  

RP 643-46.  However, the judgment and sentence reflects that 

intent by imposing only mandatory LFOs—the $500 victim 

assessment and $15 domestic violence assessment.  CP 129.  The 

court also found Mr. Hale indigent for purposes of the appeal.  

CP 114-15.   

Despite the court’s waiver of all other discretionary LFOs, 

the judgment and sentence ordered, as a condition of Mr. Hale’s 

community custody: “(7) pay supervision fees as determined by 

DOC.”  CP 128.  Supervision fees are discretionary LFOs, 

waivable by the trial court.  State v. Bowman, 198 Wn.2d 609, 
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629, 498 P.3d 478 (2021).  The supreme court in Bowman held a 

trial court “commit[s] procedural error by imposing a 

discretionary fee where it had otherwise agreed to waive such 

fees.”  Id.  The court ordered supervision fees to be stricken from 

Bowman’s judgment and sentence.  Id.  Pursuant to Bowman, 

this Court should remand for the discretionary supervision fees to 

be stricken from Mr. Hale’s judgment and sentence. 

Division Three of this Court also just held the legislature’s 

recent amendment to RCW 9.94A.703—removing supervision 

fees from the sentencing court’s authority to impose—applies to 

cases still pending on appeal.  State v. Wemhoff, __Wn. App. 

2d__, 519 P.3d 297, 298-99 (2022); see also Laws of 2022, ch. 

29, § 8.  For this additional reason, the supervision fees should be 

stricken from Mr. Hale’s judgment and sentence. 

D. CONCLUSION 

For the reasons discussed above, this Court should reverse 

Mr. Hale’s convictions and remand for a new trial.  Alternatively, 

this Court should remand for the trial court to strike Mr. Hale’s 
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nine-month term of community custody, as well as community 

supervision fees.   

 DATED this 30th day of January, 2023. 

 I certify this document contains 11,876 words, 

excluding those portions exempt under RAP 18.17. 

 

  Respectfully submitted,  

  NIELSEN KOCH & GRANNIS, PLLC 

   

  ________________________________ 

  MARY T. SWIFT 

  WSBA No. 45668 

  Office ID No. 91051 

 

 Attorney for Appellant 



 

 

 

Appendix 



Secs. 204-206) CODE Olr WASlUNGTO:N. 61 

CHAPTER XV. 

OF THE TRIAL OF CIVIL .ACTIONS. 

S.or10111' Szcno• 
11()4. By the court, jury or referee. by either part,:. 
:11115, Continuance When to be allowed. • 223. Law to be ilecided by the court. 
1()6. Jury, bow eml'anneled, 224, The Jury to decide t.be :fact&, 
207, Challenge of JUrors. z-i~. Court m.ay order jtuy to view. 
2()8. Peremptory cb11llenge delilled. 226. Admonition to jury 011 eeyaratioD. 
209. Challenges for cau~e. 227. Of the withdrawal of a Juror. 
,no. Of tzeneral causes of challenge, 2-:zs. Juror may be a witnel!&. 
211, ParLicular causes of challenge; two kiDdJI of. 2-.211, Of the retlremei.ts of jury to deliberate. 
212. Implied bias de11ned. \l30. Jury to be pro,'ided wttb food. 
213, .Actual bias defined. ll:H. What papers, etc., jlll)' take with them. 
fll,&. Exemption. no cauee of challe:Pge. ~z. Jury may Hk for further instruction after. 
l!lf,. Peremptory cballenees, method. z;~!. For what cause~ j ury may be discharged. 
216. Cbllllengea, how taken. ·rn. If RO di•cbarged, case continued. 
217. ·• may bee:xct"pted. 2:15 • .Adjoummeri"ts from day to day and end of 
118. How tried. term, effect upon jury. 
219. Challenges may be made orully. :?:16. Full Jury required to return verdict. 
tie(). Oath or jurol'I!, 2,)i . llodti ol' tak.iDg verdici. 
221, Order of proceeding 1D trial. 2-!~. Jury may be polled. 
222. ConclusioL.s of law or fact way be submitted U9. Yeidict, "htlD complete Rlld entry. 

SEO. 204. An issue of law shall be tried by the c(•urt, unless referr,ed 
as provided in this chapter. An issue of fact shall be tried lJy a jury. 
unlflss a jury trial be waived, or a reference l)e ordered, a,..; provi<lect in 
this chapter. The waiver of a jmy, or agreetueut to reier, shall be by 
stipulation of the parties filed, or the oral cons~nt of partiei:; given in 
open court and entered in the records: P ·roi-icli:cl, Tl at nothillg herein 
contained shall be so construed as to restrict the chancery powers of the 
judges, or to authorize the trial uf any i:;:-n~ by a jury, when the com­
plaint alleges an equitable claim, and St>ek:, relief solely upon the ground 
of the equities of the demand made by the pleadings in the action. 

SEO. 205. A motion to continue a. trial on the grotmd of the absence 
of evidence, shall only be made npon affidavit, showing the materiality 
of the evidence expected to be obtained, and that due diligence has 
been used to procure it, and also the name and residence of the witness or 
witnesses. The court may also require the mo"ing- party to state. upon affi­
davit the evidence which he expects to obtain; and if the adverse party ad­
mit that such evj(jence would be gjven, and that it be consided as actual­
ly gh-en on the trial, or offered and o,·errnled as improper, the trial shall 
not be continued. The court, upon its allowance of the motion, may im­
pose terms or conditions upon the moving party. 

SEO. 206. When the action ii. called for trial, the clerk shall prepare 
separate ballots, containing-the names of tl1e jur0rs summoned, who have 
appeared and not been excused, and deposit them fo a box. He shall 
then draw from the box twelve names, and the persons whose names are 
drawn Phall constitute the jury. If the ballots become ex~austed, before 
the jury is complete, or if' from any cause, a juror or jurors be excused 
or discharged, the sheriff, under the direction of the court, shall summon 
from the bystanders, citizens of the county or district, aa many qualified 
persons as may be necessary to complete the jury. Whenever it shall 
be requisite for the sherifl:" to summon more than one J,erson at a time 
from the bystanderb or body of the district or county, the names of the 
talesmen shall be returned to the clerk, who shall thereupon write the 
names upon separate ballots and deposit the same in the trial jury box, 
and draw such ballots separately the1·efrom, as in the case of the regular 
panel. The jury shall consist of twelve persons, unless the parties con· 
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sent to a lr.-~s nnmh=:·r. The parties may consent to an:, nnmber not less 
t~mn three. anr1 snch consent shall lJe eutcred bv the clerk on the min-
·utes of the trial. · • 

SEC!. ~1)7. Eit!Hw party may clrn.lleno-e the jmors. but "·l1en there are . 
1-en:r:tl p,Lrtie:; on either side, they sh~71 j<Jin in a challenge hef9re it -ca.n 
l,e-made. The challeilg£i sha11 be to individual jurors, and be peremp­
tor;v or for can~e. .lich party sha11 be -tntitled to three peremptory 

. challenges. · · · 
S,w: 208. A peremotory challenge js•an objection to a juror for which 

no reason need IJe ~i,•en, but upon which the court shHll exe.luc;Ie him. 
SEc. 209. A clrnXl,.,nJ.{e for cause is an objection to a juror, and may be 

t>ither: 
1. General; that the juror is disqna1i:fied from serving in any action; _ . ~ . . . 

-Or 
2. Particular; that he i& disq nalified from serving in the -action on 

trial. 
S.Ec. 210. General canses of challenge are: . 
J. A eonvictiun for a folouy. . 
2. A want t•f any of the qualifications prescrihed hy law for a juror. 
3. Unsonndne;:;,; <.•f mind~ or snch defect iu the faculties of the mind, 

Ol'. or;_(,lllS of the body, as reudcrs him incapable :of performing the duties 
of a juror. . · 
, S:Ec. 211. Pa1-ticnlar e:1Uses of challenge are of two kinds: 

J For such a bia-, a~ when the e:d., tenc<: of the facts i'" ascertained, in 
, jn~gme,nt of.law dii,qualifies the jnror, and which i1:, knowu i_n tb~s code 

:i.:; nnphed hrns. · 
2. For the exifitence of a state of mind <Jn the part of the jnr0r in ref. 

{'rence to the action, or t,.:, either party, \\·hich satisne;:; the trier in the 
exercise of a si.nrnd discretion, that he cannot try the iasne impartially 

.a.nd without prejndice to the snostantial rights of the p:irty clrnllenging, 
awl which is known in tliis code as actual bias. · 

SEC. g1::!. A chal!r:-ngc for implied bias m:ly be taken for any or a11 of 
the following can,,e,.., and not othenvise: -

1. Uonsq~1g1dnity <)r fl.tlinity within the fonl'th degree t-0 either party. 
2. Standing in the refation of gnardiian and ward, attorney and client 

mn.;ter and sen·a.nt. or·In.ncllord and te,iaut, to the a,herse party; or be­
. fog a. me1:x?ber of the family of, or a partner in bnsiness .with, or in the 
employment for wa~'l',;, vf the adverse party, or being surety or bail in 
t he action called for trial, or otherwise, for the adverse party. · 

3. Having ·sen°ed a,;; a juror on a pre,·ious trial iu the same action, or 
fo another actir,n between the 1,ame p;:i.rties fol' the ,;arne cause of action, 

• 01· in a criminal action by the territory against either party, upon sub-
,<,tantialh· the f!.aine t;\C-t.s or transaction. . 

4. Int.ere.,;t on the part of the juror in the event of the action, or the _ 
J>rincipal c1uestion i1mJh-ed therein, excepting always, Lhe interest of the 
juror as a me111ber ,_.r citiz<~n of the county or municipal corporation. . . 

· S1w. 213 . ..:\. challl'nge for actual hi:1-s may be taken for the eanse men-
t.ioned in the se1:.-,1Hl snhclh-sion of.section two hpndred and eleven. But 
.. ,n the trial of snch clrn.llenge, although it should appear that .the juror 
challenged has forrne,1 or expl'essed an opinion upon what he may have 
heard or read, snch opinion shall not of itself be sufficient to sustain the 
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challenge. 1~ut the conrt mnst be snthfie,l, fo.1m all th(: di c1mi:;t:;n~.:~ 
t~at the jnmr cannot dir,regar<l such opinhn and t ry the i:,,me im:var­
t1ally. 

SE.-·. 21.J.. } ... ~.-• .:mptivu from sen·ice on a jur.r shnll not be cause of 
challenge, l ,1:t the privilege of the l':r.-vi: exempted. 

S1w. 21;'). The jurot'o basin~ been examiH..-t! a,- tu tbt·ir c111alificiltion,, 
firet by tl1c" pla{ntiff' and t!Jen 1,r the d.:fenclant. aud pn~"e<.I for canst·, the 
pt'rc111pto1y ~1.:.,1,:nh-es shall l,e con<lncted a::. follc,w-. tv.wit: 

The p!rLintitf may cha11enl?e one. nud then the 1lt•te11da11t ml\y •.·1ir,11l·n;e 
one, an,l ao alternately until the peremptorr f'lmilt-itge,. :,.}mil he ('Xha.1111te1l. 
The panel ht~il•:,.: fi.Ued a,n,1 pil:o,;cd for canst, atler :;.ai,1 cl1:dll'1Jge t:lm!l ban:~ 
l,t:'t:'1' made lJ_\'. ~i ther pa:-tr. :1 n:fo::al to challenge hy eithe1· party iu th" 
said 01·1ler of alti-,;•uatit,n. sliall 1wt defeat thl.' mht:"r~e party 1,f his full 
nmnb1:1 "t' challe11~cs. bnt such ref111,:tl on the J>IH't of t.he plaintiff to 
exerciise l,is chalh.·u~e in prupet· tnrn, <-h111l c~:nclmil' liirn ,,, to th:· juro1~ 
once accepte<l by him, aml if his rig lat he U1Jt l'X;mn-·te;.\, liis further cbal­
leugt'S shall be confined, in his pj•••}Nl' t11l'l:, to ~aJc ... mi.'n only. 

81-:l·. 216. The challen~ of t'ither pa1·ty ,-lull he tak~ll ;;,eparat1:ly in 
the folJvwiu~ nri!er, inc-Jmlin~ in e:wh challc1ige ,lll th~ cauees l't cltal­
lenge beluuging \.u the ,:mme cbss: 

1. For geutlml lliE,qualification. 
2. For im]'lietl bint-. 
3. For acttw~ 1,ias. 
-!. Percm ptory. 
8,~.~. 217. The l'!;allenge m1:y be e:;cej't.:d t, , by the 31.h·erse party for 

insufficiencv, aud if so, the i:unrt shall dt'~1.:r1uine tlie r.nftdency thereof, 
ai:,mming tl1e facttl alleg-ed therein tu be tnie. The elia!len;;~ ma,v be 
denied by the a<ln.-r,;e pa.rt.,·, and if i;o, the e,,nrt shal1 tr~· the i,-,,_.ue aod 
determine the law and tbe facts. 

Sr:c. 218. 'Cpon the trial of a chRllen~, the rnle;, of evidence applica­
ble to te.-timouy offered upon tbe trial of an ordinary issne uf fact shall 
go,·ern. Tht, juror dmllc;-Hgetl, or auy otl1"'r iJt•r6ol: vthendM:·comp,;.teJ1t 
may be examined ai; a witnei:i; h~· ejthe1· varty. If a clmllE:n~ti b~ Jder­
mined to be sufficient, or found to be tme. ai; the ca~ ,11,ty be, it ~hall 
be alk"n1l, and the jnrvr to whom it w,u. takeu £:~cludct1: lmt if tlekr­
mined or fonud otherwi~c-, it shall be disallowetl. 

S1-:c. ~l!l. The dmllcnge, the exception and the denfol 111:1J oe mude 
orally. The judge uf tlie court shall note the .;ame upon his 1i1;ur,te~. 
and ih.e snbsta.nce of the ti:stimony OD either si,le. . 

Sr:c. ~20. A~ soon as thP. number of the jury has been completed. an 
oath or aflinuation slml! be administered to tL2 jm·ors, in sul,stauce that 
they and each of them, will well, and trn1y try. tl.1e matter iD is,rne 
between the plaintiff and defemlaut, and a trne ,·erdict giw, according to 
the law and e"i<lence a~ gh·en them on the trial. 

S:i,;c. ~~l. ,Ylien the jury has bt:en sw(,ru, the trial ehall proceeu in the 
following or<ler: . 

1. TJ1e pJaintiff must bde:fly state the cause of action and the evidence 
by which he expects to sostain it. The deienclant mny in Hke manner 
state the defeioi,e aucl the t',·ideuce he exp£-cti; to offer in ,,uppol't thl'rl'uI~ 
but Dothing in the nature of comments or a1·~mu~11t shall 1tl aI;owed it• , 
·opening the cuse. It shall be ovtio1.al w.it~ tlie defeudant wb~ther he 



'10 OODE OF WASIDNGTON, Secs. (222-223 

states his CPse before or after the close of the plaintiff's testimony. 
2. The plaintiff or the party upon whom rests the burden of proof in 

the whole action, must :first prod ace his evidence; the adverse party will 
then produce his evidence. 

3. The parties will then be confined to rebutting evidence, un1ess the 
court for good reasons, in furtherance of justice, permits them to offer 
evidence in their original case. 

4. When the evidence is concluded, either party ma,y request the judge 
to charge the jury in writing, in which event no other charge or instruc­
tion shall be given, except the same be contained in the said written 
charge; or either party may request instructions to the jnry on points 
of law, and if the court refuse to give the same, the party reqnesting 
may except. Either party shall also be entitled to require of the judge 
that all interlocutory orders, instructions or rulings upon the evidence 
dnring the progress of the trial of a cause, shall be reduced to writing, 
together with any exceptions that may be made theretn, and the same 
shall be made_ a part · of the record of the case, and any retn!;al on the 
part of the judge trying the cause or malring the order to comp1y with 
all or any of the provisions of this 1;1ection shall be re~arded error, and 
entitle the party whose reqnest shall have been refusect to a reversal of 
the jnd~m~nt on a writ of error: Provided, alwrtys, That the instruc­
tion or ruling so requested is pertinent and consistent with the law and 
evidence of the case, and that such refusal has worked an injury to the 
party requesting the same. , 

5. After the conclusion of the evidence and the filin~ of request for 
charge in writing or instructions, the plaintiff or part.v having the bur­
den of proof mn.y, by himself or one counsel, address the court and jury 
upon the law and facts of the case, after which the adverse party may 
addreas the court and jnry in like manner by himself and one counsel, 
or by two counsel, and be followed by the party or connsel of the party 
first addressing the court. No more than two speeches on behalf of 
plaintiff or defendant shall be allowed. 

6. The court shall then charge the jnry upon the ]aw in the case. If 
no request has been made for said charge to be iu writing, or if no in­
strnctions have been reqL1est.erl, said charge may be oral; but either party 
at any time before the jury return their Ycrdict, may except to the same 
or .a,ny part thereof; but no exception sh:ill be regarded by the supreme 
court, uules-; the same shall embody the specific parts of eaid charge to 
which exception is taken. In charging the jury, the court shall state to 
them all m:Ltters of hiw nece,mtry fot· the infvrmation of the jnry in :find­
ing a verdict; and if' it become necessary to allude to the evidence, it 
shall also inform the jury that they are the exclusive jmlges of all 
q nest.ions of fact. 

SEc. 222. Any party may, when the evidence is closed, submit in dis­
tinct and concise propositions the conclusions of fact which he claims to 
be esta.blished, or the conclusions of law whic:1 he desires to be adjudged, 
or both. They may be written and handed to the conrt, or at the option 
0f the court, oral, and entered in the jndge'., miuutes. 

81<~0. 223. All qnestion~ of law including the admissihilit.v of test.imony, 
the facts preliminary to snch admission, and the constrnction of statutes· 
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.and other writings, and other rules of evidence, are to be decided by the 
oourt, and a11 discussions of law addressed to it. 

SEc. 224.' All questions of fact othl:lr than those mentioned in the sec­
tion preceding, shall be decided by the jury; and all evidence thereon 
addressed to them. 

SEo. 225. Whenever in the opinion of the court it is proper that the 
jury should have a view of real property which is the sul~ject of litiga­
ti~n, or of t4e place in which any material fact occurred, it may order 
the jury to be conducted in a body, in the custody of a proper officer, to 
the place wh\Ch shall be shown to them by the judge or by a person 
.appointed by the court for that purpose. While the jury are thus absent 
no,.person other than the judge, or person so appointed, shall speak to 
them on any subject connected with the trial. 

8Ep. 226. The jurors may be kept together io char~e of a proper offi­
cer, or may, in the discretion of the court, at any time before the sub­
mission of the cause to them, be permitted to seyarate; in either case 
they may be admonished by the court that it is their duty not to converse 
with any other person, or among themselves, on any subject connected 
with the trial, or to express any opinion thereon, until the case is finally 
submitted to them. 

8Ec. 227. If after the formation of the jnry, and before verdict, a juror 
become sick so as to be unablP. to perform his duty, the court may order 
him to be discparged. In that case, nnless the parties agree to proceed 
with the other jurors, a new juror may be sworn and the trial begin 
anew; or the jury may be discharged and a new jtfry then or afterwards 
forme"d. 

Soo. 228. A juror may be examined by either party as a witness, if he 
be otherwise competent. If he be not so exnminc<;I, be sha11 not com­
municate any private knowledge or information that he may have of the 
matter in controversy, to bis fellow jnrori;, nor be governed by the same 
in giving his verdict. , 

SEo. 229. After hearing the charge, the jury may either decide in the 
inry box or retire for deliberati011. If they retire, they most be kept 
"together in a room provided for them, or some other convenient place 
under the charge of one or mo1·e officer$, until they agree upon their "er. 
diet, or are discha1·ged by the court. The officer shall, to the best of his 
ability, keep the jury thns separate from other persons, without drink, 
except water, and without food, except ordered by the court. He mnst 
not sn:ffer any communication to be made to them, nor make any him­
self, unless by order of the court, except to ask them if they have agreed 
upon their verdict, and he shall not, before the verdict is rendered, com­
municate to any person the state of their deliberations or the verdict 
agreed on. 

SEC. 230. If, whil~ the jury are kept together, either during the pro­
gress of the trial or after their retirement for deliberation. tl1e court 
order them to be provided with suitable and sufficient. food and lodging, 
they shall be so provided by the sheriff, at tlie expense of the county. 

SEo. 231. Upou retiring for deliberation, the jury may take-with them 
the plea::lings in the caose, and all papers whfoh have been recei ,·ed as 
evidence on the trial, ( except depositions,) or copies of such parts of 
public records or private documents gi,en in evidence, as ought not, 
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in the opinion of the court, to be taken from the person having them in 
possession.. · 

SEO. 232. After the jury have retired for deliberation, if there be a 
· disagreement between them as to any part of the t'el>timony, or if they 

desire to be informed of any .point of law arising in- the case, they may · 
require the officer having' them in clmr~e to conduct them into court. 
Upon their being brought into court the information required shall be 
given in the _presence of or after notice to the parties, or their attorneys. 

-SEO. 233. The jury may be discl1arged by the court on account of the 
sickness of a juror, or other accident or ca1a.mity requiring their dis­
charge, or by consent of both parties, or after they have been kept 
together until it satii;factorily appears that there is no pirobability of 
their agreeing. 

SEo. 234. In all cases where a jury are discharged or prevented from 
giving a verdict by reason of accia.ent or other can~e, during the progress 
of the trial, or after the cause is submitted to them, tl,e action shall be 
continued to the next term, unless both parties demand an immediate 
tl'ia], in which case it shall go to the foot of the trial list. 

'SEO. 235. ·While the jnry are absent the court may adjourn from time 
to time, in respect to other bnshiess, bnt it is nevertheless.to be deemed 
open for ev,wy purpose conuecte<l with the cau;:;e submitted to the jury 
until a verdict is rendered or the jury discharged. A final adjournment 
of the court clischarges the jury. 

SEo: 236. When the jury lmv~ agreed upon their verdict they sha11 be 
conducted into court by the officer hadng them in charge. Their names 

_ shall then be called, and if all do not appear, the rest shall be discharged 
without giving a verdict. . 

Ska. :Z37. If the jnry appear, they shall be asked by the court or the 
clerk whether th~y have agreed upon tlH:ir verdict, and if the foreman 
answer in the aflirmative, he shall on beiug required declare the same. 

SEo. 238. ·when a verdict is given and betQ1·e it is filed, the jury may 
be polled at the request of either party, for -which purpose each shall be 
asked whether it is his verdict; if any juror answer in the negative the 
jury sh~ll be ,s~nt o~.t for forther deliberation .. If the verdict be ~nfor­
m~l or rnsnflicient, 1t mtty be corrected by the Jory nnder tbe adnce of 
the court, or the jury may again be sent out. 
· S:i-:c. 23!->. When the verdict is girnn and is such as the court may 
receirn, and if no juror disaoTce or the jnry be not again sent out, the 
clerk slial~ file the v~rdict. q_j,he verdict is t~1en comple~e an~ :he jnry 
shall -be cl1scl1argcd from the case. The Yerchct shall be rn wr1tmg, and 
under the direction of the court shall be substantially entered in the 
jou11lal as qf the day's proceedings ou which it was gi.en. 

CHAPTER XVI. 
THE VERDICT. 

SECTJO:N • • 8EO"rlON 
240 . .Ueueriil nud ~peclal vyrd'cis delllled. 1lon of jury; nnd.when at court's. . 
241. Wht>n and how Jnry mny u~se!III valne of N~. Specinl shall coutrol gen1:ral verdict;: 

· prope11y, unu dan111ge~. when. · 
242. When ,enlid genernl or special at diecre- 244. '\\-neo jury may al!,!less Rmount of verdict. 

SEO, 240. The verdict of a j.ury is either general or ·s~ecial. · A gen­
eral Yerllict is that by which the jury p_rono~mces generally upCln all or 
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fendant, the court may, in itt1 discretion, grant a change of venue to the 
most convenient county or district. The clerk must thereupon make a 
transcript of the proceedings and order of court, and having i;ealed up 
the same with the original papers, deliver them to the sheriff, who must 
without delay deposit them in the clerk'e office of the proper county, 
.and make his return accordingly. 

SEo. 1074. No change of venue from the district shall be allowed on 
.accoant of the prejudice of the inhabitants of any particular county, bnt 
where a party or his attorney shall make his affidavit, and prove to the 
satisfaction of the court, or jud~e, that the inhabitants of any particular 
.county are so prejudiced or excited, or so particularly interested in the 
-cause or 9.net1tion, that he believes the party cannot have jnstice done by 
a jury ot that county, then no juror for that particular case shall be 
taken from that county, unless by consent of the party making the ob­
jection, hut the case shall be tried by the jurors from the o.thercounties 
who may be in atten9ance as grand and petit jurors, and if, from chal. 
lenges or any other cause, there shall not remain twelve competent 
jurors, then the case may be tried by a mun '.>er less than twelve: Pro. 
vul,ed, That the defendant and prosecuting attorney consent to so try 
the case. 

8Eo. 1075. The court may at its discretion at any time order a change 
-0f venue or place of trial to any county or district in the territo1·y, upon 
the written consent or agreement of the prosecuting attorney and the de­
fendant. 

SEc. 1016. When a change of venue is ordered, if the offense be. baila­
ble, the court shall recognize the defendant, and, in all cases, the wit­
nesses to appear at the term· of the court to which the change of venue 
was granted. 

CHAPTER LXXXVII. 
OF TRIALS. 

8BCTI.ON 
lOTT. Continuance; p;ronnds for. 
1078. Issues of fact tried by jury. 
1079. Challenging by det'endan~. 
1080, Challenges by proeec111lon. 
1~1. Cballengus to panel allowed, ,vhen. 
108:?. Challenges !or caase. 
1083. Pereon oppo,;ed to death penalty &ball not 

serve in capital CIM!08, 
1084. Jnry; how ~worn. 
1065. May be submitted to court, except in captt11l 

cases. 
lot\8. No person shall be prosecuted for felony unless 

p11rsonally pr8llent. 
1087, M1~demeaoor may be tried ill absence of de­

fendant. 
1088. Court decides e.11 questions of law. 
1089. Jnriee not allowed to separate except by con­

sent. 
1090. The court may order a view. 
1091. Defendant& Indicted jointly may be tried aep-

arately. 1 
1092. Any one of joint defendants maybe dlscbar11:ed 

when. 

SBO'l'lON 
1098, \Vheu improper off'ense cbari;ed, defendant 

~ball amwer oft'en~e shown. 
1094. In prosecution in Improper county, coart may 

chau!le venae, 
1095. Juries in cn~e• In two rreceding sections d1&­

c1:111r11;ed without yre ndice. 
1096. ConvlcUon or acqa1tta of an offense embrac­

inj? se,·eral degrees, shall be a bar to proee­
catiou for au offonse lncladed in the former. 

1097-S. When an Indictment consists of several de­
gree~, jury muy convict of a lesser one. 

1099. When jury disagree on a joint iod1ctmeot, they 
may Jlnd us to those· regstdiog whom they 
cnn a~ee. 

1100. If jary m.l@take the Jaw, the comt may direct 
thllm to ri:con~lder. 

1101. Wben defendant i~ acqnitted on grounds of 
ineacity. 

110?. Return of verdict; proceeding. 
11!<1. Coart to afl!x penaliy. 
110:1. Form of verdict. 
1104. Court most render judgment. 

SEc. 1077. A continuance may be granted in any case on the ground 
of the absence of evidence on the motion of the defendant supported by 
affidavit showing the materiality of the evidence expected to be obtained, 
and that due diligence has been used to proc•.ure it; and also the name 
and place of residence of tLe witness or witnesses; and the substance of 
the evidence expected to be obtained, and if the prosecuting attorney ad• 
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mit that such evidence would be given, and tl1at it be considered as actn­
ally given on the trial or offered and overruled as improper the continu­
ance shall not, be granted. 

SEC. 1078. Issues of fa.ct joined npon a.n indictment shall be tried by a 
jury of twelve persons, and the law relating to the drawing, retaining and 
selecting jurors, and trials by jury in civil cases, shall apply to criminal 
cases. 

SEO. 1079. In prosecution for capital offenses, tire defendaDt may cbal• 
lenge peremptorily twelve jurors; in prosecution for offenses punishable 
by imprisonment in the penitentiary, six juJ"ors; iu all other prosecu. 
tion~, three jurors. When several detendauts are on trial to~ther, they 
must join in their challenges. 

SEc. 1080. The prosecuting attorney, in capital cases, may challenge 
peremptorily six jurors; in all other cases, three jurors. 

SEo. 1081. Challenges to· the panel shall only be allowed for a material 
departure from the forms prescribed by law·, for the drawing and return 
of the iury, and shall be in writing, sworn to and proved to the satisfac­
tion of the court. 

SEc. 1082. Cha11en~es for cause shall be allowed for such cause as the 
court may, in its discretion, deem sufficient, having reference to the 
causes of challenge prescribed in civil cases, as far as they may be appli­
cable, and to the substantial rights of the defendant. 

SEC. 1083. No person whose opinions are such as to preclude him 
from finding any defendant guilty of an offense punishable with death, 
shall be compelled or allowed to serve as a juror on the trial of any in­
dictment for snch an offense. 

SEC. 108±. The jury sl1all be sworn or affirmed to well and truly try 
the issue between the territory and the dtifendant~ according to the evi­
dence; and, in capital caECes, to well and trnly try, and true deliverance 
make between the territory and the prisoner at the bar, whom they shall 
have in charge, according to the evidence. 

SEo. 1085. The defendant and prosecuting attorney, with the assent of' 
the court, may submit the trial to the court, except in capital cases. 

Sw. 1086. No person prosecuted for an offense punishable by death, 
or by confinement in the peuitentary or in the county jail, i:;hall be tried 
unl

1
ess personally present during the trial. 

SEC. 1087. No person prosecuted for an offense pnnisbable by a fine 
only, shall be tried without being personally present, unless some re. 
sponsible person, approved by the court, undertakes to be bail for stay 
of execution and payment of the fine and costs that may be assessed 
against the defendant. Such undertaking must be in writing, and is as 
effective as if entered into after jndg-m1:mt. 

SEc. 1088. The court shall decide all questions oflaw which shall arise 
in the conr~e of the trial. The same laws in relation to giving instruc­
tions to the jury by the court, n.nd the argument of counsel ana taking 
exceptions, as is now provided in the civil practice act, shall also govern 
in criminal cases, except as herein specially provided. 

SEO. 10&9. Juries in criminal cases shall not be a1lowed to separate, 
except by consent of the defendant and the prosecutini attorney, bnt 
shall be kept together, "·ithout meat or drink, unless otherwise ordered 
by the court, to be furnished at the expense of the county. , 



Secs. 1090-1101] CODE OF W A.SIJINGTON. , 203 

S~o .. 1090. Thu eoart may order a view by any jury impanneled to try 
a crimmal cnse. 

S100. 1091. Wheo two or more defendants are indicted jointly, any de. 
fendant requiring it shall be tried separately. 

SF.o. 109~. When two or more persons are included in one prosecution, the 
court may, at any time before tl1e defendant has gone into his defense, 
direct any defendant to be discharged, that be may be a witness for the 
territory. A defendant may also, when there is not sufficient evidence 
to pnt him on h(s defense, at any time before the evidence is closed, be 
discharged by tl\e conrt, for the purpose of gfring evidence for a co­
detendant. The order of discharge is a bar to another prosecution for 
the same offeni:;e. · 

SEo. 1093. When it appears, at any time before verdict 01· judc,ment, 
that a mistake has been made in charging the proper offense, the defend­
ant shall not be discharged if there appear to be good cause to detain 
him fo custody; but the conrt must 1,ecognize him to answer the offense 
shown, and if necessary, recognize the witnesses to appear and testify. 

SE<J. 10!J4. When it appears at any time hefo1•e ver<lict or judgment, 
that the defendant is prosecuted in a connty uot having jurisdiction, the 
court mey order the venue of the indictme11t to be corrected, and direct 
tl1at all tho papers and p1·oceedi 11gs be certified to the proper court of 
the [proper] comity, and recognize the dcfoudant and witnesses to appear 
at such court on the first day of the next term U1ereof, and the prusecn-. 
tion shall proceed in the latter conr"t in the same manner as if it had 
been there commenced. 

S1w. 1095. When a jury has been empanneled in either case contem­
plated in the two last preceding sections, such jury may be discharged 
without prejudice to the prosecution. 
1 S1-;c. 1096. WLen the defendant has been convicted or acquitted npon 
an indictment for an offense consistiug of different degrees, the comic­
tion or a~nittal shall be a bar to another indictment for the offe'nse 
eharged i11 the former, or for any lower degree of that offern,e, or for an 
ofteuse necessarily inclnded therein. 

S1w. 1097. Upon an indictment for an offense consisting of different 
degreee-, the jury may find the defendant not guilty of the <legree charged 
iu the indictment, and gnilty of any degree iuforior thereto, or of a11 

attempt to commit the offense. 
SEo. 1098. In all other c.ises. the defendant may be fonnd guilty of an 

offense, the commission of which is necessarily included within that with 
which he is charged in the indictment. 

SEc. 1099. 01i an indictment ugain1:>t several, if the jury cannot agree 
upon a verdict as to all, they may rend.er a ver,lict as to those in regard to 

,whom they do agree, on which a jndgment shall be entered accordingly. 
S!!:c. 1100. When there ii; a verdict of conviction in which it appears 

to the court that the jury have mistaken the law, the court may explain 
the reason for that opinion, and direct the jury to· re-consider the ,·er­
dict; and if after such re-consideration they return the same v&r<lict, it 
must be entm·ed, bnt it. shall be good canse for new trial; but where 
there iti a ve1·dict of acquittal, the court cannot require the jury to re­
eonsider it. 

SEo. 1101. When any person indicted for an offense shall, on trial, be 
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acquitted by reason of insanity, the jury, in ~idJJ{{ their verdict of not 
g111lty, i:,hall state that it was ~iven t:or s11ch cause; anti thereup?11, if the 
discharge, or goiug at large of such msane pe1•.;un shall be considered by 
the con rt manifestly dangerous to the peace and satety of the con1mu11ity, 
the c•rnrt may order him to b~ committed to prisoo, or may give him 
into tl1e care of liis f'riendt., if they shall give l.,onds with snrety to the 
satisfocti,,11 of the conrt, conditioned that he shall be well aud secnrely 
kept, otherwise be shall be dischargod. 

SEc. 1102. ·w1ieu the jnry have agreed upon their verdict, they must 
be conducted into conrt Ly the officer baYing them in charge.. Their 
names must then be called, and if all :1ppear, their verdict must be ren­
dered in open court; and if aH. do not appear, the rest mm;t be discharged 
without givin~ a verdict, and the cause mnst be tried again at tL'e same 
or next term. 

SEO. 1103. When the defondaut is fon.nd gnilty, the comt, and not the 
jory, sba.ll fix the amonnt of fiue and the puni:,Jnnent to be inflicted. 
The verLlict of the jnry may be suLstantially iu the following form: 

"We, the jury, in the case of the territory of Wasl1ingtun, plaintiff, 
a.gain~t--, defendant, find the defendant (guilty or uut guilty, as the 
case may 1,c.) (Signed,) AB, foreman." 

SKo. llfJ¾. When the uefend.int is found guilty, the conrt sha.ll render 
judgment accordingly, and the defendaut sLall be lir.ble for all oosts, 
unless the conrt or j n ry trying the canse expressly find otherwis~. 

CHAPTER LXXXVIII. 

OF NEW T.RiALS A!\D AR!iF;Wr OF JUVGMEN'l'. 
Sl!CTJON !SBCTIQN 
110;. A pplfcatlon must b~ m11de before judgment. llOIL Com·~ may arreft jud11:ment without motion. 
1105. Cau;ed for which mny be granted. 1109. Defendant may be rei:ommittell or 11!lm1tted to 
11'lfl. ln certain ca.•ll• nfliduvit regnlred. ball. 
:1.107. An·u~t of judgmeot ; ground tor motion. Ul0. Eii:eeptiollS may be takcD as In civil eases. 

s~o. 1105. An aJ.>plication for a new trial must be made before judg-
ment, and may be granted for the fullowing cauoeo: . 

1. Vtheu the j111·J· has recei \'e(l an_y e\'idence, paper, document or 
book not allowecl L>y the con rt, to the p1·ej 11dice of the substantial rights 
of the defendant. 

2 . .Mi~condnct of the jnr.r. 
3. For uewly ~iscu,·.:-re<.l evidence material for the defendant, which 

he could not have dh;cornred with rea1mnaLle diligence and produced at 
the trial. 

4. Accident or surprise. 
5. A<lmisi:,io11 of illegal testimony imd misdirection of the jury by 

the court, in a 10,1terial matter of bw, excepted to at the time. 
6. When the _verdict is contrary to faw and e,·iJenc..J; but not more . 

than two new trials shall be granted for these causes alone. 
S1w. 1106. When the application is made fur a cause mentioned in 

the first, secvnd, tliinl and fourth subuidsious of the preceding sectioB, 
the facts 011 '"hich it is b:ii:;ed shall be set out in an atlidadt. 

S1w. 1107. J ml~meut may be arrested on the motion of the defendant 
for the following causes: 

1. No legal authoi·ity in the grand jury to inquire into the offense 
chargeJ, by reason of its not being within the jurisdiction of the court. 
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